MINNEHAHA CREEK WATERSHED DISTRICT
BOARD OF MANAGERS

_____________________________________________
In the matter of discharge of pollutants, permit 18-015
2320 Oliver Hill
Orono
______________________________________________

FINDINGS OF FACT
CONCLUSIONS OF LAW
AND ORDER

FINDINGS OF FACT
1.
On June 28, 2018, at the regular scheduled meeting of the Minnehaha Creek Watershed
District Board of Managers, a hearing was held on failure of erosion and sediment control and
discharge of pollutants to an unnamed second-order watercourse on and from a single-family
home property at 2320 Oliver Hill in Orono (the Property). According to readily available
Hennepin County property information, the Property is owned by Ole Knute Hovde and Carlie
Dayle Hovde (the Property Owners). Youngfield Homes Inc., a private Minnesota business
doing business as Country Joe Homes (the Permittee), has been the holder of MCWD permit 18015 authorizing land-disturbing activities on the Property at all times relevant to this matter.
2.
Managers present at the hearing were Sherry White, Brian Shekleton, Richard Miller,
Kurt Rogness, William Olson, William Becker and Jessica Loftus. Also present were Katherine
Sylvia, MCWD Permitting Program Manager; Shawn Witherspoon, MCWD engineer (Wenck
Associates); and Michael Welch, MCWD legal counsel (Smith Partners). [OTHERS TBD]
3.
Ms. Sylvia, MCWD Permitting Program Manager, sent written notice of the hearing via
email June 20, 2018, to Dylan Moore, of the Permittee at an email address provided to MWCD
in the application for the permit. Written notice also was provided in person by MCWD staff
member Cole Thomson to Bob Cumbow, Director of Operations of the Permittee at the Property
at 12:00 p.m., June 21, 2018. Written notice also was sent by Ms. Sylvia via email to Carlie
Dayle Hovde and by certified mail to the Property Owners June 22, 2018, at the Property, the
only address MCWD was able to readily obtain from public records for the Property Owners.
Written notice of the hearing was sent by Ms. Sylvia by email and certified mail to Ed Renner,
project manager at E.H. Renner & Sons (E.H. Renner) on June 26, 2018.
4.
This matter concerns the failure to establish and maintain required erosion and sediment
control practices, the failure to maintain required wetland buffer vegetation and the discharge of
pollutants to a watercourse in a manner that constitutes a harm and continued threat to waters
within the jurisdiction of the Minnehaha Creek Watershed District.
5.

At the hearing, Katherine Sylvia provided the following documents:
a.
b.
c.
d.

Project Location Maps - June 27, 2018
Stream Inventory – June 27, 2018
Declaration, Hennepin County doc. No. A10130655 – October 27, 2014
Application for permit, submitted by Youngfield Homes – January 12, 2018
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e. MCWD Permit 18-015 – issued to Country Joe Homes for Erosion Control –
February 5, 2018
f. MCWD Erosion Control Inspection Report and associated photographs – May 31,
2018
g. MCWD Notice of Probable Violation 18-015 – June 15, 2018
h. MCWD Compliance Order 18-015 and Notification of Hearing to Permittee – June
20, 2018
i. Safety Data Sheet – Super Gel-X – July 24, 2015
j. Remediation Scope of Work (Wenck Associates) – June 21, 2018
k. Notification of Hearing sent to the Property Owners – June 22, 2018
l. Notification of Hearing sent to E.H. Renner – June 26, 2018
m. Dated photographic documentation of site conditions May 31-June 20, 2018
n. Memorandum of MCWD Engineer (Wenck Associates) – site and spill assessment –
June 26, 2018
o. Confirmations of receipt of notice (TBD)
These documents, along with the testimony provided during the hearing, constitute the record in
this matter.
6.
that:

Ms. Sylvia presented the findings of the MCWD staff in the matter. Ms. Sylvia stated
a. MCWD received an application for a permit under MCWD’s Erosion Control Rule
from the Permittee for the construction of a single-family home at the Property on
January 12, 2018. The permit, number 18-015, was approved February 5, 2018.
b. Inspection of the Property on May 31, 2018, discovered missing and non-functioning
erosion control around the perimeter of the construction area of the Property, and a
discharge of excessive sediment and dewatering washout to the wetland buffer area
on the Property, wetland and an unnamed second-order watercourse that runs through
the Property and continues south (the Stream). The Stream flows south-southeast off
of the Property and crosses through a culvert under Watertown Road (a city street)
approximately 860 feet from the property. The Stream eventually connects to Long
Lake Creek through a wetland complex approximately 0.38-mile south-southeast of
the Property, which eventually discharges into Tanager Bay approximately 1.8 miles
south-southeast of the Property. MCWD staff directed the Permittee to install
establish silt fence around the active construction area, install sedimentation basins,
ditch checks and/or other best-management practices to filter discharge, and to
remove sediment from the Stream and wetland area within seven days.
c. After subsequent inspections documented in photographs that that erosion-control
practices had not been installed or reinstalled or secured, and that sediment in the
Stream had not be removed, on June 15 staff issued a Notice of Probable Violation to
the Permittee, requiring install and repair of erosion and sediment control measures
around disturbed area, removal of discharge from the Stream and wetland and
implementation of measures to filter discharge from the Property by June 18.
d. On June 15 MCWD staff engaged the emergency response team of the MCWD
engineer (Wenck Associates or Wenck) to assess the Property and advise on
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remediation measures needed. Aided by a Safety Data Sheet provided to MCWD by
onsite representatives of E.H. Renner, Wenck determined that approximately 3 cubic
yards of bentonite well-drilling material and sediment had been discharged from the
Property and flowed approximately 850 feet of the Stream, to a culvert under
Watertown Road.
e. After further inspections by MCWD documented in photographs that erosion-control
practices had not been completely installed or repaired, continuing discharge of
sediment and well-drilling material from the Property to the Stream, on June 20
MCWD issued a Compliance Order to the Permittee requiring it to install and repair
erosion control measures around the disturbed areas of the Property, remove
discharge from the Stream, cease and desist all land-disturbing activities that could
mobilize pollutants including additional well drilling or dewatering, and obtain
necessary permission(s) to enter downstream property(ies) and submit a plan for
removal of pollutants from downstream waterbodies for District approval.
7.

Shawn Witherspoon of Wenck presented further findings to the managers. He stated that:
a. The Safety Data Sheet identified the composition of the well drilling fluid that is the
principal component of the material that has entered the Stream in discharge from the
Property to be a mixture of bentonite clay, calcium carbonate, smectite minerals,
quartz, and cristobalite. The deposition of the clay mixture within the Stream channel
can impact water quality through excess turbidity, dissolved oxygen depletion and
filling of interstitial spaces, which has the potential to adversely impact aquatic
vegetation, macroinvertebrates and fish.
b. At the direction of MCWD staff, Wenck installed on June 22 an underflow dam to
contain the bentonite in the Stream at Watertown Road.

8.
Ms. Sylvia stated that MCWD provided via June 25 email to the Permittee a scope of
work for removal of the Discharge from the Stream, prepared by Wenck in response to a request
from MCWD staff. MCWD received a communication on June 25 from Rob Bouta of Kjolhaug
Environmental Services on behalf of the Permittee, along with photographs, stating and
purporting to document that erosion-control measures on the Property had been properly
reinstalled and that cleanup measures had removed the bentonite from the Stream.
9.
Mr. Witherspoon stated that his inspection of the Property on June 25 found that erosion
and sediment-control measures – including double and triple layers of silt fence – had been
established such that further bentonite would not reach the Stream. In addition, the Permittee had
effectively removed the bentonite from 150 to 200 feet of the Stream, leaving bentonite
remaining in approximately 650 feet of the Stream. The remaining bentonite presents a persistent
risk to water resources, as previously described.
10.
The Board of Managers finds the above-stated testimony of Ms. Sylvia and Mr.
Witherspoon, as well as the evidence, facts and statements set forth in the above-cited
documents, to be credible and adopts them as its factual findings in this matter.
11.
The Board of Managers finds that the actions of the Permittee and E.H. Renner and
noncompliant conditions on the Property constitute an actual and continuing threat to the Stream
and other downstream water resources.
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CONCLUSIONS OF LAW
12.
MCWD possesses authority under Minnesota Statutes sections 103D.335 and 103D.341
to adopt and implement water resource-protection rules including regulations applicable to
erosion control and discharge of pollutants, and to issue remedial orders for compliance with its
rules. In addition to the enforcement of its rules under MCWD’s Enforcement Rule, under the
Illicit Discharge Detection & Elimination Rule, MCWD may provide notice of violation of the
rule and require compliance from the person or persons responsible.
13.
MCWD’s Erosion Control and Illicit Discharge Detection & Elimination rules and
associated definitions are duly adopted and in force pursuant to MCWD’s statutory authority and
all applicable provisions of law, and have been, in relevant part, throughout the time activities
described herein took place. The Declaration is a valid encumbrance on the Property, enforceable
on its terms by MCWD.
14.
The failure of the Permittee to maintain erosion and sediment control practices in
accordance with the erosion control plan approved for purposes of and as the basis for the
issuance of MCWD permit 18-015 constitutes a violation of the permits terms. The failure to
establish and maintain erosion and sediment control practices also constitutes a violation of
MCWD Erosion Control Rule provisions requiring maintenance of erosion-control practices to
minimize sediment from entering surface waters (paragraph 9(c)) and construction and
maintenance of sedimentation basins or other practices to receive discharge of sediment-laden
water to preclude adverse effects on receiving waters and downstream landowners (paragraph
9l).
15.
The Stream is a watercourse, as defined in MCWD rules, and the Discharge constitutes
water pollution as defined at Minnesota Statutes section 115.01, subdivision 13, and a violation
of MCWD Illicit Discharge Detection & Elimination Rule paragraph 3(f).
16.
The Permittee and Property Owners are liable for the failure to maintain wetland buffer,
which constitutes a breach of paragraph 1a of the Declaration.
17.
The Permittee, the Property Owners and E.H. Renner received actual notice of the
hearing. The board may hear the evidence of a violation and issue a compliance order on the
basis of evidence presented at the hearing.
ORDER
Accordingly, the Board of Managers amends and supersedes the June 20, 2018, Compliance
Order with the following ORDER, requiring the Permittee and/or Property Owners to:
18.
Maintain erosion control best management practices in accordance with the January 12,
2018, MCWD-approved erosion control plan and otherwise as necessary to comply with the
MCWD Erosion and Sediment Control Rule and to prevent further adverse impact to
downgradient water resources as long as land-disturbing work is under way at the Property.
19.
Remove uncontained bentonite materials from the Property to prevent further off-site
discharge by July 2, 2018. No land-disturbing work on the Property may occur until MCWD has
confirmed, in writing, that bentonite and other pollutants have been contained on the Property in
a manner that will prevent offsite discharge.

4

20.
Submit by July 8, 2018, a detailed plan for restoration of wetland buffer in accordance
with the Declaration and removal of the remaining bentonite from the Stream and, as necessary,
other water resources (the Plan) to MCWD for approval. The Plan must identify the necessary
regulatory approvals and the necessary permission to enter property/ies to implement the Plan
and describe how the permissions and approvals will be obtained.
21.

On approval from MCWD, implement the Plan within five business days.

22.
Pay applicable costs of enforcement of permit 18-015 and MCWD rules, including but
not limited to costs of [$TBD] to date, representing MCWD’s actual costs of field inspection,
analysis, services of consultants including engineering and legal consultants, and monitoring;
and pay all further permit-compliance fees accrued within 30 days of receipt of invoice from
MCWD and submit a financial assurance, in form acceptable to MCWD, of $XXXXXXX by
July 8, 2018.
23.
In the event of the Permittee’s failure to obtain all required approvals and complete all
required actions stated herein, MCWD will undertake removal of Pollutants discharged from the
Property and invoice the Permittee for all costs thereof. In the event of the Permittee’s failure to
pay all such invoiced costs, MCWD may seek a court order to recover costs and/or record a lien
against the Property for such costs.
24.
This Order may be enforced in district court through criminal misdemeanor prosecution,
civil injunction or other appropriate order pursuant to Minnesota Statutes sections 103D.545 and
103D.551.
_________________________________
Sherry White, President
MCWD Board of Managers

Date _________________
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Exhibit A: Project Location Maps

Project Location: 2320
Oliver Hill, Orono

Exhibit A: Project Location Maps

2320 Oliver Hill, Orono

Exhibit B: MCWD Stream Inventory

Project Location:
2320 Oliver HIll

Exhibit C: 14-309 Recorded Declaration

Exhibit D: 18-015 Application

Exhibit E: 18-015 Permit Issued

Exhibit F: 18-015 Inspection Report

Erosion Control Inspection Report
Date: 5/31/2018
MCWD Inspector: Megan Schirmers, Heidi Quinn
Permit #: 18-015
Address: 2320 Oliver Hill, Orono- Oliver Hills Subdivision Lot 4 Block 1
To: Dylan Moore, Country Joe Homes
The Minnehaha Creek Watershed District (MCWD) has inspected the site mentioned above for
compliance with the MCWD permit requirements. Based on our inspection, the following was observed
and recorded on May 31th, 2018.
Compliance Issues Observed
☒ Silt Fence/Perimeter Control:

Corrective actions required
Silt fence around entire active site needs
maintenance

☐ Crushed rock construction entrance is failing
or absent
☐ Excessive sediment tracking on streets and/or
sidewalks
☐ Inlet protection requires maintenance
☐ Site or stockpiles are not stabilized
☐ Slopes are not stabilized
☐ Concrete washout is not contained
☒ Excessive sediment washout from dewatering

Additional Comments:

Install permanent or temporary sediment basin
or other appropriate BMP to filter dewatering
discharge. Reinstall silt fence and ditch checks
Per MPCA and MCWD requirements, sediment
in steam and wetland should be removed as
soon as possible within 7 days

Additional comments:
Site was inspected on May 31, 2018 at 3:00 PM. Silt fence around active properties need to be
reinstalled. Dewatering discharge draining into wetland and stream.

Illicit discharge draining
towards wetland and stream

Failing silt fence around
perimeter

Sediment entering stream

To avoid formal enforcement action from the Minnehaha Creek Watershed District, please implement
installation of perimeter control and discussed ditch checks by June 1th, 2018. No dewatering is to
commence without proper filtration (see attachment for dewatering BMPs). Sedimentation into the
stream and wetland needs to be removed by June 7th, 2018.
Thank you for your attention to MCWD permit requirements. If you have any questions, please contact
me at mschirmers@minnehahacreek.org or 952-642-4586.

Respectfully,

Megan Schirmers
Permitting Assistant
CC:
Heidi Quinn, Permitting Technician
Joey Miller, Youngfield Homes
Jason Rech, Metro West Inspection Services on the behalf of City of Orono
Melanie Curtis, City of Orono
Christine Mattson, City of Orono

Exhibit G: 18-015 Notice of Probable Violation

Exhibit H: 18-015 Compliance Order

Exhibit I: Safety Data Sheet

Exhibit J: Wenck Proposal for Remediation

June 20, 2018
Minnehaha Creek Watershed District
Katherine Sylvia
Permitting Program Lead
Minnehaha Creek Watershed District
15320 Minnetonka Boulevard, Minnetonka, MN 55345
Re:

Proposal, Stream Remediation, Bentonite Spill, 2340 Oliver Hill Road, Orono, MN

Dear Ms. Sylvia:
Wenck Associates, Inc. (Wenck) is pleased to provide a scope of work and cost estimate to
Minnehaha Creek Watershed District to perform the remediation of a bentonite spill into an unnamed creek located behind 2340 Oliver Hill Road, Orono, MN.

Project Understanding
We understand you are requesting our assistance with the above cleanup. A well driller
discharged an unknown amount of bentonite slurry into the yard at the above address. The
slurry flowed to the backyard and into, the unnamed creek. The bentonite flowed approximately
900’ south to the intersection of Watertown Road and Harrington Drive. Wenck performed an
assessment of the spill and recommend the following Scope of Work to remediate the release.

SCOPE OF WORK
Wenck is responsible to perform this Scope of Work in compliance with all applicable state,
federal legal requirements and industry standards. Wenck will complete this Scope of Work in
accordance with its health and safety standards.
Our Scope of Work will consist of the following:
• CONTAINMENT
o Construct an underflow dam at the intersection of Watertown Road and
Harrington Drive using sandbags to prevent bentonite from flowing beyond that
point.
• REMEDIATION
o Construct two additional underflow dams in the creek 250’ and 400’ south of
2340 Oliver Hill Road.
o Utilize rakes and other hand tools to suspend bentonite and move material
downstream to underflow dams.
o Collect bentonite with an air mover vacuum system at underflow dam locations.
Bentonite will be placed in vacuum boxes for disposal
• DISPOSAL
o Vacuum boxes will be transported to an approved landfill for disposal.
• REPORT
o Document this Scope of Work in a summary report to include: timeline of events,
photographic documentation and disposal documentation.

Wenck | Colorado | Georgia | Minnesota | North Dakota | Wyoming
Toll Free 800-472-2232 Web wenck.com

SCHEDULE
We anticipate we can complete the project in 5 working days. We will utilize a crew of 6
personnel working 10 hours days.

COST ESTIMATE
We will complete the above CONTAINMENT Scope of Work for a lump sum project cost of $4,712.
Item
# of Units
Unit Cost
Totals
Technicians (3)
24 (hours)
$90.00
$2,160
Materials (sandbags and pipe) 1
$800
$800
Equipment and Tools
1
$1,752
$1,752
Total
$4,712
We will complete the above REMEDIATION and DISPOSAL section of the Scope of Work for a lump
sum project cost of $47,125.00. The table below provides a breakdown of our fees and
expenses:
Item
# of Units
Unit Cost
Totals
Technicians (6)
230 (hours)
$90.00
$20,700
Materials (expendables)
1
$2,300
$2,300
Equipment and Tools
1
$15,625
$15,625
Transportation and Disposal 1
$8,500
$8,500
Total
$47,125
On behalf of the 300+ employee-owners of Wenck, thank you for this opportunity to work with
Minnehaha Creek Watershed District. If you have questions or need additional information
regarding the information provided in this proposal, please do not hesitate to contact me at
(612) 258-4130 or switherspoon@wenck.com.
Sincerely,
Shawn Witherspoon
Wenck Response Services, Inc.
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Exhibit K: Notification of Hearing sent to Carlie Hovde

June 22, 2018
Ole Hovde
Carlie Hovde
2320 Oliver Hill
Orono, MN 55356
Via email: carlie.hovde@gmail.com and Certified Mail
RE:

Notice of Enforcement Hearing – MCWD Permit 18-015; 2320 Oliver Hill, Orono

Dear Mr. Ole Hovde and Ms. Carlie Hovde,
As you may not be aware, the Minnehaha Creek Watershed District has discovered that drilling
of a well as past of construction on the property at 2320 Oliver Hill in Orono in late May caused
the discharge of water containing drilling clay and sediment into a small stream on and adjacent
to the property.
This letter notifies you that the above-captioned matter will be heard by the Minnehaha Creek
Watershed District Board of Managers at the June 28, 2018, meeting, which begins at 7 p.m. at
15320 Minnetonka Boulevard, Minnetonka, MN 55345. While the enclosed compliance order is
directed to the contractor who is the MCWD permittee, as fee title owners of the subject
property, you may also by subject to an order issued by the MCWD Board of Managers after the
hearing. At the hearing you may address the board, be represented by an attorney and present
evidence or witnesses on your behalf. After hearing, the Board of Managers may dismiss this
order, extend the order, direct further action to remedy violations found by the board, and/or
initiate civil or criminal proceedings, pursuant to Minnesota Statutes section 103D.545. The
listing of violations above does not preclude the MCWD from finding additional or other
violations on the basis of the evidence presented.
Pursuant to MCWD Enforcement Rule, paragraph 5, you may be liable for costs incurred by the
MCWD to secure your compliance with an order issued by MCWD, including MCWD
consultant and legal costs.
I understand that unfortunately you may not be aware of the MCWD inspection and enforcement
efforts in the last month that led to this hearing, and so wish provide background information.
MCWD received a Water Resources Permit Application for Erosion Control for the construction
of a single family home on January 12, 2018 (attached). An individual associated with
Youngfield Homes, Inc. signed the application as the Property Owner. Accordingly, MCWD has
sent notification of concerns regarding site conditions generally and discharge of pollutants from
the property to Youngfield Homes, Inc. and its representatives since May 31, 2018. It has come
to our attention that you are the fee owners of the property located at 2320 Oliver Hill.

The attached Compliance Order was issued to Dylan Moore of Youngfield Homes, Inc. requiring
corrective actions and a remediation plan to address a discharge that has contaminated a stream
adjacent to the property as a result of well-drilling activity.
I have also attached the initial Inspection Report that was issued on May 31st, 2018 and the
Notice of Probable Violation that was issued on June 15, 2018 in response to the lack of
corrective action taken by Youngfield Homes to remedy the site. I have also attached pictures
taken during MCWD staff site visits to monitor the condition of erosion control on-site and the
impacted stream.
Further detail and information on the timeline of compliance will be transmitted under separate
cover as soon as possible. If you have any questions or would like to discuss the matter further,
please feel free to contact me at ksylvia@minnehahacreek.org or 952-473-2855. Confirmation of
your receipt of this communication would be greatly appreciated.
Sincerely,

Katherine Sylvia
Permitting Program Manager
Attachments: MCWD Permit Application 18-015
Inspection Report issued on May 31, 2018
Notice of Probable Violation issued on June 15, 2018
Compliance Order issued on June 20, 2018
MCWD Site Visit Pictures

Erosion Control Inspection Report
Date: 5/31/2018
MCWD Inspector: Megan Schirmers, Heidi Quinn
Permit #: 18-015
Address: 2320 Oliver Hill, Orono- Oliver Hills Subdivision Lot 4 Block 1
To: Dylan Moore, Country Joe Homes
The Minnehaha Creek Watershed District (MCWD) has inspected the site mentioned above for
compliance with the MCWD permit requirements. Based on our inspection, the following was observed
and recorded on May 31th, 2018.
Compliance Issues Observed
☒ Silt Fence/Perimeter Control:

Corrective actions required
Silt fence around entire active site needs
maintenance

☐ Crushed rock construction entrance is failing
or absent
☐ Excessive sediment tracking on streets and/or
sidewalks
☐ Inlet protection requires maintenance
☐ Site or stockpiles are not stabilized
☐ Slopes are not stabilized
☐ Concrete washout is not contained
☒ Excessive sediment washout from dewatering

Additional Comments:

Install permanent or temporary sediment basin
or other appropriate BMP to filter dewatering
discharge. Reinstall silt fence and ditch checks
Per MPCA and MCWD requirements, sediment
in steam and wetland should be removed as
soon as possible within 7 days

Additional comments:
Site was inspected on May 31, 2018 at 3:00 PM. Silt fence around active properties need to be
reinstalled. Dewatering discharge draining into wetland and stream.

Illicit discharge draining
towards wetland and stream

Failing silt fence around
perimeter

Sediment entering stream

To avoid formal enforcement action from the Minnehaha Creek Watershed District, please implement
installation of perimeter control and discussed ditch checks by June 1th, 2018. No dewatering is to
commence without proper filtration (see attachment for dewatering BMPs). Sedimentation into the
stream and wetland needs to be removed by June 7th, 2018.
Thank you for your attention to MCWD permit requirements. If you have any questions, please contact
me at mschirmers@minnehahacreek.org or 952-642-4586.

Respectfully,

Megan Schirmers
Permitting Assistant
CC:
Heidi Quinn, Permitting Technician
Joey Miller, Youngfield Homes
Jason Rech, Metro West Inspection Services on the behalf of City of Orono
Melanie Curtis, City of Orono
Christine Mattson, City of Orono

Illicit Discharge flowing through site 5/31/18

Illicit Discharge flowing off-site 5/31/18

Illicit Discharge flowing through site 5/31/18

Failing erosion control, Illicit Discharge
entering adjacent stream 5/31

Illicit Discharge within adjacent stream
5/31/18

Illicit Discharge within stream at Watertown
Road intersection 5/31/18

Illicit Discharge in stream and failing erosion
control documented on 6/5/18

Perimeter control documented on 6/5/18

Site condition documented on 6/8/18

Illicit Discharge and failing erosion control
documented on 6/8/18

Site condition documented on 6/8/18

Site condition documented 6/15/18

Failing Erosion Control and illicit discharge
within stream documented 6/15/2018

Failing erosion control documented 6/15/18

Site condition documented 6/18/18

Failing erosion control documented 6/18/18

Illicit discharge within stream 6/18/18

Illicit discharge within stream 6/18/18

Site condition documented 6/20/18

Site condition documented 6/20/18

Removal of illicit discharge from site
documented 6/21/2018

Removal of illicit discharge from site
documented 6/21/2018

Exhibit L: Notification of Hearing sent to E.H. Renner & Sons

June 26, 2018
Ed Renner
Project Manager
E.H. Renner & Sons
15688 Jarvis Street NW
Elk River, MN 55330
Via email and Certified Mail
RE:

Notice of enforcement hearing – MCWD Permit 18-015- Erosion Control and Illicit
Discharge Violation

Dear Mr. Renner,
As you know, MCWD has initiated enforcement action regarding on-going non-compliance with
the Minnehaha Creek Watershed District Erosion Control and Illicit Discharge rules under
Permit 18-015 for the construction of a single family home located at 2320 Oliver Hill in the
City of Orono. During a site inspection on May 31st, 2018, MCWD Staff discovered well-drilling
slurry over-land flowing across the project site and into an adjacent stream. Subsequently the
attached Compliance Order has been issued to Dylan Moore of Youngfield Homes, Inc.
requiring corrective actions and a remediation plan for removing an illicit discharge that has
contaminated a stream adjacent to the property as a result of the well-drilling activity.
This letter notifies you that the above-captioned matter will be heard by the MCWD Board of
Managers at the June 28th, 2018, meeting, which begins at 7 p.m. at 15320 Minnetonka
Boulevard, Minnetonka, MN 55345. While the compliance order is directed to the prime
contractor who is the MCWD permittee, please note that as the well drilling operator, under the
MCWD rules and Section 3(e) of the District’s Illicit Discharge rule specifically, you may also
by subject to an order issued by the MCWD Board of Managers after the hearing. At the hearing
you may address the board, be represented by an attorney and present evidence or witnesses on
your behalf. After hearing, the Board of Managers may dismiss this order, extend the order,
direct further action to remedy violations found by the board, and/or initiate civil or criminal
proceedings, pursuant to Minnesota Statutes section 103D.545. The listing of violations above
does not preclude the MCWD from finding additional or other violations on the basis of the
evidence presented.
Pursuant to MCWD Enforcement Rule, paragraph 5, you may be liable for costs incurred by the
MCWD to secure your compliance with an order issued by MCWD, including MCWD
consultant and legal costs.
Further detail and information on the timeline of compliance and next-steps has been transmitted
under separate cover on June 25, 2018. If you have any questions or would like to discuss the

matter further, please feel free to contact me at ksylvia@minnehahacreek.org or 952-473-2855.
confirmation of your receipt of this communication would be greatly appreciated.
Sincerely,

Katherine Sylvia
Permitting Program Manager

Attachment:

CC:

MCWD Permit 18-015: Compliance Order issued June 26, 2018

Roger Renner- President, E.H. Renner & Sons

Exhibit M: Photograph Documentation of Site Conditions- May 31- June 21, 2018

Illicit Discharge flowing through site 5/31/18

Illicit Discharge flowing off-site 5/31/18

Illicit Discharge flowing through site 5/31/18

Failing erosion control, Illicit Discharge
entering adjacent stream 5/31

Exhibit O: Photograph Documentation of Site Conditions- May 31- June 21, 2018

Illicit Discharge within adjacent stream
5/31/18

Illicit Discharge within stream at Watertown
Road intersection 5/31/18

Illicit Discharge in stream and failing erosion
control documented on 6/5/18

Perimeter control documented on 6/5/18

Exhibit O: Photograph Documentation of Site Conditions- May 31- June 21, 2018

Site condition documented on 6/8/18

Illicit Discharge and failing erosion control
documented on 6/8/18

Site condition documented on 6/8/18

Exhibit O: Photograph Documentation of Site Conditions- May 31- June 21, 2018

Site condition documented 6/15/18

Failing Erosion Control and illicit discharge
within stream documented 6/15/2018

Failing erosion control documented 6/15/18

Exhibit O: Photograph Documentation of Site Conditions- May 31- June 21, 2018

Site condition documented 6/18/18

Failing erosion control documented 6/18/18

Illicit discharge within stream 6/18/18

Illicit discharge within stream 6/18/18

Exhibit O: Photograph Documentation of Site Conditions- May 31- June 21, 2018

Site condition documented 6/20/18

Site condition documented 6/20/18

Removal of illicit discharge from site
documented 6/21/2018

Removal of illicit discharge from site
documented 6/21/2018

Exhibit N: Memorandum from Wenck Associates

Memorandum

To:

Minnehaha Creek Watershed District Board of Managers

From:

Shawn Witherspoon, Wenck Associates, Inc.

Date:

June 26, 2018

Subject: Release of Bentonite into Unnamed Stream – Orono, MN

Introduction
On June 15, 2018, Wenck staff were informed that bentonite clay used for drilling a well in
the Oliver Hill development near Willow Drive North and Watertown Road in Orono had
spilled beyond the boundaries of the Oliver Hill development. The spilled material had
flowed overland to an unnamed stream and migrated downstream within the channel an
undetermined distance. The spill, which occurred on/about May 29, was reported to
Minnehaha Creek Watershed District (MCWD) on May 31, 2018.
Wenck’s assistance to MCWD consisted of several site visits, the installation of an underflow
dam to prevent further downstream migration of the material, and the development of a
cleanup plan as presented to MCWD staff and shared with the Developer. Wenck staff
members Shawn Witherspoon, Tom Binsfeld, Don Mekeland, and Jason Coyle assisted with
the response.
Stream Characteristics
The affected unnamed stream is located approximately 100 feet east of the newly installed
well. The stream drains a wetland complex located approximately 0.05-mile northwest of
the point at which the spilled material drained into the stream, and the stream flows in a
southeasterly direction 0.15 mile where it crosses under Watertown Road, flows easterly
approximately 0.05 mile and then southerly 0.15 mile where it discharges into a large
wetland complex. The channel can be described as intermittent from the point at which the
bentonite drains into the stream for approximately 275 feet downstream, where the
presence of springs provides sufficient baseflow to consider the stream perennial. The 2-3foot-wide intermittent channel gradually expands to an approximately 5-foot-wide perennial
stream at Watertown Road. Streamflow was not measured but is estimated at
approximately 2-3 cubic feet per second at the point where the discharge occurred.
Spill
It is Wenck staff’s understanding that the process of injecting water into the well for
development lasted approximately two days before the spill was detected. Upon cessation of
development activities, inspections revealed that an estimated 3 cubic yards of bentonite
material was released into the stream, with a continuous impact within in the channel
extending 857 feet downstream to the upstream side of Watertown Road (see photos
below).
Response
Bentonite is a non-toxic, natural clay material that does not pose a chemical hazard to
plants and animals. However, large concentrations of bentonite in streams can cause water
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quality issues including excess turbidity, potential dissolved oxygen depletion, and the filling
of interstitial spaces, all of which may adversely impact aquatic vegetation,
macroinvertebrates, and fish.
As a response to the spill, the most immediate concerns were to: a) prevent the continued
discharge of bentonite material into the channel; b) contain the material already discharged
into the channel to prevent it from migrating further downstream; and c) remove the
material that was discharged into the channel. Wenck provided MCWD with a plan to
accomplish these objectives; this plan was shared with the Developer.
Additional silt fence was installed up-gradient of the point at which discharge occurred in the
stream. Some additional grading of the development was conducted to slow erosional
processes and to slow bentonite migration from the site of the well. Redundant best
management practices (the installation of double and triple layers of silt fence) also enabled
the Developer to prevent additional bentonite material from reaching the channel.
Inspections conducted on June 25, 2018 confirmed that this effort was successful.
To prevent further downstream migration of material that had already reached the channel,
Wenck staff installed an underflow dam on the upstream side of Watertown Road. The dam
is constructed from sandbags and two, 24-inch pipes to ensure that bentonite is not allowed
to continue downstream and that water is not impounded. The inspection from June 25
indicates that the dam has been successful, and that no bentonite material has migrated
downstream of Watertown Road.
The Developer has been responsive in its efforts to mitigate this issue and has attempted to
clean approximately 150-200 linear feet of the stream, successfully removing a substantial
amount of bentonite. However, the Developer will have to continue these cleanup efforts for
the entire 857-foot reach in which bentonite materials have been observed.

2
T:\0185 MCWD\0108 - Orono Development\MCWD_Bentonite Release Memo_6-26-2018.docx

Minnehaha Creek
Watershed District
Board of Managers
June 26, 2018

Photos

6/19/18: Conditions at development site

6/19/18: Conditions at development site
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6/19/18: Stream conditions at Watertown Road

6/19/18: Bentonite present in stream
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6/19/18: Bentonite present in stream

6/19/18: Stream conditions at Watertown Road
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6/19/18: Bentonite present in stream

6/19/18: Silt fence overloaded by bentonite
material

6/19/18: Silt fence in place at development
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6/19/18: Redundant silt fence in
development in need of maintenance

6/19/18: Bentonite pooled at well
site/development

6/19/18: Bentonite materials within stream
channel

6/19/18: Bentonite materials within stream
channel
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6/19/18: Stream conditions at Watertown
Road

6/25/18: Re-grading and redundant silt
fence as a response to spill

6/25/18: Re-grading and redundant silt
fence as a response to spill

6/25/18: Clean-up efforts; silt fence in need
of maintenance
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6/25/18: Underflow dam at Watertown Road preventing downstream migration of
bentonite material.
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