
  
 

 

Meeting: Board of Managers 
Meeting date: 4/23/2026 

Agenda Item #: 7.1 
Board Consent Item 

 
 

Title: 
 

Authorizing Conservation Easement Amendment, 555/535 Bushaway Road, Wayzata 

Resolution number: 
 

26-043 

Prepared by: 
 

Name: James McDermond-Spies 
Phone: 952-641-4513 
jmcdermondspies@minnehahacreek.org 
 

Reviewed by: Name/Title: Chuck Holtman, Smith Partners 
 

Recommended action: Authorize Administrator to execute conservation easement amendment  
 

Schedule:  
 

Budget considerations: Fund name and code: Project Maintenance and Land Management 2-2003 
Fund budget: $685,673.00 
Expenditures to date: $53,397.30 
Requested amount of funding: N/A 
 

Past Board action: Res #: 19-062 Title: Authorization to Accept a Conservation Easement at 555 
Bushaway Road, Wayzata 

 

  
Summary: 
The Minnehaha Creek Watershed District’s former Land Conservation Program worked to preserve natural resources 
and ecological integrity through acquisition of properties and conservation easements throughout the watershed. In 
2018, Lake Properties LLC, a prospective buyer of 555 Bushaway Road, Wayzata (the “Property”) initiated discussions 
with the District regarding donation of a conservation easement over a portion of the Property, for federal tax benefits 
and other purposes. The conservation area included forested areas, wetlands, and undeveloped shoreline along Lake 
Minnetonka. Following purchase of the Property, the landowner continued coordination with the District through 2018 
and 2019 to refine the easement boundary, review ecological conditions, and develop draft documents and restoration 
concepts.  
 
In September 2019, the Minnehaha Creek Watershed District agreed to serve as holder of a donated conservation 
easement over approximately 2.4 acres. The easement was established to protect and enhance natural resources on the 
property, including  undeveloped shoreline along Lake Minnetonka, wetlands, and native plant communities, while 
supporting water quality.  
 
The landowner developed a Natural Resource Management Plan (NRMP) to guide implementation, identifying site 
conditions, management goals, and restoration activities across the easement areas. Initial activities included invasive 
species removal, native plantings, and construction of stormwater management features, with ongoing maintenance 
and ecological management carried out by the landowner in accordance with the plan. The District serves as easement 
holder and provides periodic oversight through inspections and coordination with the landowner to ensure compliance 
with the easement. 
 



Since the establishment of the easement the existing estate structure has been demolished and stormwater 
infrastructure and wetland improvements have been installed pursuant to the NRMP. The site was subdivided into two 
lots, 555 and 535 Bushaway Road, to be developed as single-family residential. This development has not occurred and 
the site remains undeveloped. The property was sold in 2021 to Bushaway Holdings, LLC, which is the current owner.  
 
In Fall of 2025 representatives of Bushaway Holdings approached the District to inquire about amending the 
conservation easement. Bushaway Holdings wishes to further subdivide the properties from the existing two lots to 
three, to facilitate sale of the parcels. The easement restricts subdivision of the property to one or two single-family 
residential lots. Outside of the change to allow for three building lots on the property the owner does not seek to make 
any other alterations to the conservation easement or easement areas.  
 
The easement allows for the amendment as follows: 
 

Under appropriate circumstances, this Easement may be modified or amended. However, no amendment or 
modification will be allowed if, in the reasonable judgment of the District, it: (a) does not further the purposes of 
this Easement, (b) affects the perpetual duration of the Easement, or  (c) affects the validity of the Easement 
under Minnesota law or under 26 C.F.R. §1.170A-14. 

 
Staff do not find the proposed amendment to diminish the natural resource or public benefit of the easement, or to 
contravene its intent. The amendment would not affect the validity of the easement under Minnesota law. At MCWD’s 
request, the attorney for Bushaway Holdings has provided an opinion that the amendment is not contrary to IRS rules 
and does not require any adjustment of the treatment of the easement donation under those rules. MCWD counsel 
advises that this opinion is satisfactory.  
 
To assess whether affording the development of three house lots would diminish the function and benefit of the 
conservation area, staff engaged the City of Wayzata to understand the land use regulation and how further subdivision 
might affect development of the property. The proposed subdivision adjusts a lot line that falls on the conservation 
easement area, this does not reduce or otherwise change the boundaries of the conservation area or conservation 
restrictions attached to it. 555 and 535 Bushaway are zoned R-1A single family residential. In Wayzata this zoning is 
regulated to allow 20% of lot area to be impervious, with 10% being allowed for the home. The proposed subdivision 
does not alter the total impervious surface limit. Setbacks from Lake Minnetonka are based on existing structures and 
thus final setbacks might change based on the order and location in which homes are constructed, but have a minimum 
set back of 75ft. Wayzata holds authority to administer the Wetland Protection Rule within the City and maintains rules 
equivalent to MCWD. The Property contains Manage 3 wetlands which require a 20ft buffer, with the ability to do buffer 
averaging. These wetlands are largely within the boundaries of the easement but buffers extend to portions of the 
Property. The additional parcel would require a third driveway which can be accommodated through the existing space 
between easement areas, though may require some removal of trees. These trees would not be within the easement, 
and Wayzata has a strict tree removal ordinance requiring that the landowner replace 10% of the Diameter at Breast 
Height (DBH) trees removed, or provide financial compensation for removed trees. The Lake Minnetonka Conservation 
District regulates docks on Lake Minnetonka, with private docks allowed for properties with more than 50ft of shoreline, 
which the proposed subdivision would meet for all three parcels. Based on applicable land use regulations changing 
from two to three building lots does not increase total development allowed on the parcels, nor require alteration to 
easement area or protections provided within the conservation easement.  
 
Bushaway Holdings has submitted a letter outlining its request and amendment language. MCWD counsel finds the 
language be satisfactory, if the Board is satisfied to accept the amendment. The proposed plat, exhibit B to the 
submittal, has not yet been submitted to the city but is designed to meet code requirements with no variances. The 
landowner will be responsible for filing the proposed amendment, at its cost.  
 
Recommendation: 
Staff conclude that the proposed amendment would not diminish the natural resource or public benefit of the 
conservation easement, or otherwise violate the intent of the easement. On that basis, it advises that the Board may 
approve the proposed amendment to the conservation easement at 555 and 535 Bushaway Road, Wayzata.  
 



Supporting documents (list attachments): 
1. Submission Letter 

a. Current Parcel Boundaries 
b. Proposed Subdivision 
c. Proposed Amendment  

2. Conservation Easement 
3. Natural Resource Management Plan 

 



 

 
 

RESOLUTION 
 
Resolution number:  26-043  
 
Title:  Authorizing Conservation Easement Amendment, 555 and 535 Bushaway Road, Wayzata  

 
WHEREAS,  pursuant to Minnesota Statutes §103D.335, subdivision 11, the Minnehaha Creek Watershed District 

(“District”) may acquire real property by gift or purchase; 
 
WHEREAS, the District’s former Land Conservation Program sought to preserve natural resources and ecological 

integrity through acquisition of properties and conservation easements; 
 
WHEREAS, in September 2019, the District accepted, as holder, a conservation easement, donated for federal tax 

benefits and other purposes, over approximately 2.4 acres at 555 Bushaway Road in Wayzata (the 
“Property”), which includes undeveloped shoreline along Lake Minnetonka, wetlands, woodlands, and 
native plant communities; 

 
WHEREAS, the conservation easement was established to protect and enhance water quality, wetlands, and 

ecological function, and is governed in part by a Natural Resource Management Plan (NRMP) guiding 
restoration and long-term management; 

 
WHEREAS,  the Property was acquired in 2021 by Bushaway Holdings, LLC (“Owner”), the current fee owner; 
 
WHEREAS,   Owner has requested an amendment to the conservation easement to allow further subdivision of the 

Property from two lots to three lots to facilitate sale and future development; 
 
WHEREAS, the easement allows amendment unless the District Board of Managers, in its reasonable judgment, 

finds that amendment will not further the purposes of the easement; will affect the perpetual duration 
of the easement; or will affect the easement's validity under Minnesota law or 26 C.F.R. §1.170A-14; 

 
WHEREAS,  staff have reviewed applicable City of Wayzata land use regulations to assess possible impacts of 

proposed subdivision, including impervious surface limits, shoreline setbacks, wetland protections, and 
tree removal ordinances; 

 
WHEREAS,  the Owner will be responsible to prepare, file and bear costs associated with the easement amendment; 
 
WHEREAS,  District staff have determined that the proposed amendment is consistent with the intent of the 

conservation easement and will not diminish the natural resource or public benefit of the conservation 
area; District counsel advises that the amendment will not affect the easement’s perpetual duration or 
its validity under state or federal law; and the Board concurs in these findings; 

  
 
 
 
 
 
 



 
NOW, THEREFORE, BE IT RESOLVED That the Minnehaha Creek Watershed District Board of Managers hereby 
authorizes the District Administrator, with non-material changes and on advice of counsel, execute the 
proposed amendment to the conservation easement encumbering the property at 555 and 535 Bushaway 
Road.  

 
Resolution Number 26-043 was moved by Manager _____________, seconded by Manager ____________.  Motion to 
adopt the resolution ___ ayes, ___ nays, ___abstentions.  Date: 4/23/2026 
 
_______________________________________________________ Date: ___________________________ 
Secretary 
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April 14, 2026 

 

Nathan M. Brandenburg 
Direct Phone 612-877-5298 
nbrandenburg@cozen.com 

VIA E-MAIL 

Minnehaha Creek Watershed District 

15320 Minnetonka Boulevard 

Minnetonka, MN 55345 

 

Re: Bushaway Holdings, LLC - Request to Amend Conservation Easement 

 

Dear Sir or Madam: 

 

Our firm is counsel to Bushaway Holdings, LLC, a Minnesota limited liability company 

(“Owner”). Owner is the fee simple owner of certain real property commonly known as 535 and 

555 Bushaway Road in the City of Wayzata, Hennepin County, Minnesota, Property Identification 

Numbers 08-117-22-23-0014 and 08-117-22-23-0015 (the “Protected Property”). A portion of the 

Protected Property is subject to a Conservation Easement dated September 18, 2019, recorded 

September 18, 2019, as Document Number T05645876 in the Office of the Registrar of Titles of 

Hennepin County, Minnesota (the “Conservation Easement”), granted by Owner’s predecessor-

in-interest, Lake Properties, LLC, a Delaware limited liability company (“Prior Owner”), to the 

Minnehaha Creek Watershed District (the “District”). Owner acquired the Protected Property from 

Prior Owner on March 5, 2021. The portion of the Protected Property encumbered by the 

Conservation Easement is referred to in the Conservation Easement as the Easement Area and is 

depicted on attached Exhibit A, which reflects the current parcel boundaries of the Protected 

Property. 

 

On behalf of Owner, we hereby submit a request to amend the Conservation Easement to allow 

the Protected Property to be subdivided into one, two or three residential properties for the 

redevelopment of single-family residential homes. The Conservation Easement currently allows 

the Protected Property to be subdivided into one or two residential properties for the 

redevelopment of single-family residential homes without the consent of the District. Owner is not 

requesting any other changes to the Conservation Easement. Notably, Owner is not requesting that 

any portion of the Easement Area be modified, released or otherwise changed nor is Owner 

requesting that the obligations of Owner with respect to the Easement Area and the Protected 

Property be modified in any manner. A depiction of Owner’s proposed subdivision of the Protected 

Property into three (3) residential properties is attached hereto as Exhibit A. A draft of the proposed 

amendment to the Conservation Easement is attached hereto as Exhibit B. 

 

Section 8.2 of the Conservation Easement allows the Conservation Easement to be modified or 

amended in appropriate circumstances unless the proposed amendment, in the reasonable 

judgment of the District, (a) would not further the purposes of the Conservation Easement, (b) 

would affect the perpetual duration of the Conservation Easement or (c) would affect the validity 
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of the Conservation Easement under Minnesota law or 26 C.F.R. Section 1.170A-14. Owner’s 

request continues to further the purposes of the Conservation Easement in that Owner is not 

requesting that the District modify, release or otherwise change any portion of the Easement Area 

or Owner’s obligations with respect thereto. Moreover, Owner’s request would not, in any manner, 

affect the perpetual duration of the Conservation Easement or the validity of the Conservation 

Easement under Minnesota law or 26 C.F.R. Section 1.170A-14. It is also our conclusion that the 

requested amendment is permitted under applicable IRS regulations pertaining to qualified 

conservation contributions and does not require any action with respect to any prior IRS treatment 

of the easement donation. 

 

Owner desires to subdivide the Protected Property into three (3) residential properties in order to 

better facilitate the redevelopment of the Protected Property into single-family residential homes 

of a smaller scale than originally intended that is more in line with the local community and other 

residences along Bushaway Road. When Owner acquired the Protected Property, it did so with the 

intention of constructing a large estate style residence on PID 08-117-22-23-0014 (Lot 1 – 535 

Bushaway) of 15,000 to 20,000 square feet and selling PID 08-117-22-23-0015 (Lot 2 – 555 

Bushaway) to a third-party that would likely construct a second large, estate style residence of at 

least 10,000 square feet. It is Owner’s understanding the Prior Owner had a similar intent prior to 

selling the Protected Property. With a subdivision of the Protected Property into three (3) smaller 

properties, the redevelopment of the property would move from large, estate style residences to 

smaller residences (with smaller corresponding footprints and hardcover) of approximately 4,500 

to 8,000 square feet. Owner does not believe a change from two (2) to three (3) residential 

properties will increase overall building footprints or hardcover on the Protected Property. Owner 

is also not requesting any additional access points to the Protected Property from Bushaway Road. 

 

Owner believes this change to reduce the scale of potential development furthers the purposes of 

the Conservation Easement by facilitating development that is more in aligned with other 

developments in the surrounding neighborhood. Owner also believes this change will better 

facilitate the redevelopment of the Protected Property and that such redevelopment, and having 

residents living at and maintaining the Protected Property and the Easement Area on a full-time 

basis, will also further the purposes for which the Conservation Easement was granted. 

 

Owner appreciates your consideration to its request. 

 

Sincerely, 

 

COZEN O'CONNOR 

 

 

 

By: Nathan M. Brandenburg 

 

NMB:nmb 
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EXHIBIT A 

DEPICTION OF CURRENT PARCEL BOUNDARIES 

(With Conservation Easement Shown) 
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EXHIBIT B 

DEPICTION OF PROPOSED SUBDIVISION 

(With Conservation Easement Shown) 

 

 

 
  

 

 



 

LEGAL\113775446\2 

EXHIBIT C 

PROPOSED AMENDMENT TO CONSERVATION EASEMENT 

(Attached) 
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AMENDMENT TO CONSERVATION EASEMENT 

 

THIS AMENDMENT TO CONSERVATION EASEMENT (this “Amendment”) is 

made, entered into and effective as of ______________, 2026 (the “Effective Date”), by and 

between BUSHAWAY PROPERTIES, LLC, a Minnesota limited liability company 

(“Owner”), and MINNEHAHA CREEK WATERSHED DISTRICT, a governmental body 

created under Minnesota Statutes Chapter 103D (the “District”). Owner or the District may be 

individually referred to herein as a “party” or collectively as the “parties”. 

 

BACKGROUND 

 

A. Owner is the fee simple owner of certain real property commonly known as 535 and 555 

Bushaway Road in the City of Wayzata, Hennepin County, Minnesota, which is legally 

described on attached Exhibit A (the “Protected Property”). 

 

B. Owner, as successor-in-interest to Lake Properties, LLC, a Delaware limited liability 

company, is a party to a certain Conservation Easement dated September 18, 2019, recorded 

September 18, 2019, as Document Number T05645876 in the Office of the Registrar of Titles of 

Hennepin County, Minnesota (the “Conservation Easement”), pursuant to which a conservation 

easement was granted to the District over a portion of the Protected Property referenced in the 

Conservation Easement as the Easement Area. 

 

AGREEMENTS 

 

NOW THEREFORE, in consideration of the covenants contained herein, including the 

foregoing recitals which are incorporated into this Agreement, the parties agree as follows:   

 

1. Section 3.4 of the Conservation Easement is hereby stricken in its entirety and replaced 

with the following: 

 

3.4  Subdivision.  The Easement Area may not be divided, subdivided, or partitioned. 

Any adjustment to the boundary of a lot within the Easement Area requires District 

approval. Any such adjustment will be evidenced by the recording of an Amendment to 

this Easement to redefine the Easement Area. Notwithstanding the foregoing, the District 

acknowledges that the Protected Property may be subdivided, in the Owner’s sole and 

absolute discretion, into three (3) separate lots for redevelopment of single family 
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residential homes. If the Protected Property is subdivided, the Easement Area may be 

subdivided too, but in no event shall the Easement Area be owned by a third-party or 

entity that is not the Owner (or an entity owned and controlled by an Owner) of the 

respective lot that is subject to the Easement Area. 

 

2. Section 4(b) of the Conservation Easement is hereby stricken in its entirety and replaced 

with the following: 

 

(b) use the Protected Property as one, two or three single family residential properties, 

including without limitation, repairing, maintaining, constructing and replacing any 

existing improvements, fences, paths, gardens landscaping and utilities, 

 

3. Section 8.6.a of the Conservation Easement is hereby amended such that Owner’s address 

for notices shall be: 

 

Bushaway Holdings, LLC 

Attention:  Nathan M. Brandenburg 

150 South Fifth Street, Suite 1200 

Minneapolis, MN 55402 

 

With a copy to: 

 

Cozen O’Connor 

Attention:  Nathan M. Brandenburg 

150 South Fifth Street, Suite 1200 

Minneapolis, MN 55402 

 

4. Except as expressly modified by this Amendment, no other terms of the Conservation 

Easement or any exhibit thereto shall be amended or modified in any way and the Conservation 

Easement shall remain in full force and effect as amended via this Amendment and the parties 

hereby reaffirm their respective obligations thereunder.  If any term(s) of this Amendment shall 

conflict with any term(s) of the Conservation Easement, the term(s) of this Amendment shall 

control in all respects. All reference to “Conservation Easement” shall mean the Conservation 

Easement as amended by this Amendment. 

 

5. All capitalized terms not otherwise defined herein shall have the meaning set forth in the 

Conservation Easement. 

 

6. This Amendment may be executed in any number of counterparts, each of which shall be 

deemed an original, but all of which when taken together shall constitute but one and the same 

instrument. The pages of any counterpart of this Amendment containing any party’s signature or 

the acknowledgement of such party’s signature hereto may be detached therefrom without 

impairing the effect of the signature or acknowledgement, provided such pages are attached to 

any other counterpart identical thereto except having additional pages containing the signatures 

or acknowledgements thereof of other parties. 



 

[Owner Signature Page to Amendment to Conservation Easement] 

IN WITNESS WHEREOF, the undersigned have executed this Amendment to 

Conservation Easement as of the Effective Date. 

 

 

 BUSHAWAY HOLDINGS, LLC, 

a Minnesota limited liability company 

 

 

_____________________________________ 

By:  Nathan M. Brandenburg 

Its:  Vice President 

 

 

STATE OF MINNESOTA ) 

    ) ss. 

COUNTY OF HENNEPIN ) 

 

 The foregoing instrument was acknowledged before me on 

_________________________, 2026, by Nathan M. Brandenburg as Vice President of 

Bushaway Holdings, LLC, a Minnesota limited liability company, on behalf of such limited 

liability company. 

 

Notary Stamp: 

 

 

 

______________________________________ 

Notary Public 

 

 

 

 

 

 

 



 

[District Signature Page to Amendment to Conservation Easement] 

 MINNEHAHA CREEK WATERSHED 

DISTRICT, a governmental body created 

under Minnesota Statutes Chapter 103D 

 

 

_____________________________________ 

By:  _________________________ 

Its:  _________________________ 

 

 

STATE OF MINNESOTA ) 

    ) ss. 

COUNTY OF HENNEPIN ) 

 

 The foregoing instrument was acknowledged before me on 

_________________________, 2026, by _________________________ as 

_________________________ of the Minnehaha Creek Watershed District, a governmental 

body created under Minnesota Statutes Chapter 103D, on behalf of said governmental body. 

 

Notary Stamp: 

 

 

 

______________________________________ 

Notary Public 

 

 

 

 

 

 

 

 

Document drafted by and after recording return to: 

 

COZEN O’CONNOR (NMB) 

150 South Fifth Street, Suite 1200 

Minneapolis, MN 55402 

 

 



 

 

EXHIBIT A 

PROTECTED PROPERTY 
 

 

Parcel 1: 

 

Lot 1, Block 1, Carpenters Point 2nd Addition, Hennepin County, Minnesota Registered 

Property as evidenced by Certificate of Title No. 1518679. 

 

Parcel 2: 

 

Lot 2, Block 1, Carpenters Point 2nd Addition, Hennepin County, Minnesota Registered 

Property as evidenced by Certificate of Title No. 1518680. 
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