
 

 

Permit Application No.: 15-445                                                          Rules: Erosion Control,   

                                                                                                                         Wetland Protection, &         

                                                                                                                         Stormwater Management 

Applicant:    BPS Properties, LLC                                                

Project:    Mooney Lake Preserve                                                           Received:  8-24-15 

Location:    300 Sixth Ave. N., Orono                                                       Complete:  9-15-15 

                                                                                                                                            Noticed:  9-16-15 

   
Recommendation: 
Approval with conditions:   

 Submission of a draft Declaration for maintenance of Wetland Buffers and Stormwater Facilities for 

MCWD approval, then recordation; 

 Submission of a Financial Assurance in the amount of $11,000.00;  

 Submission of documentation of NPDES permit application and number; and 

 Reimbursement of Fees. 

 

 

And stipulations: 

 The applicant must submit buffer monumentation for approval prior to installation; and  

 The applicant must submit as-built drawings of all stormwater facilities on completion of construction; and  

 The applicant must verify the emergency overflow (EOF) elevation of Wetland 6 against the low opening 

elevation of the structure to be built on Lot 2 Block 2, to affirm 2 vertical feet of separation from the 100-

year high water elevation; 

 

  

Background:   

BPS Properties, LLC has applied for a Minnehaha Creek Watershed District permit for Erosion Control, Wetland 

Protection, and Stormwater Management for the construction of an 11-lot subdivision located at 300 Sixth Ave. N. 

in the City of Orono.  The project will result in a 3.72 acre increase in impervious surface on the 89.09 acre lot, 

which ultimately drains to Mooney Lake, with 1.55 acres draining to Hadley Lake. 

 

The applicant has submitted all exhibits, plans and materials necessary to analyze compliance with the MCWD 

rules. No variances from MCWD rule provisions are needed for approval of the permit. Rather this permit is before 

the Board of Managers for determination at the request of a member of the public.  In accordance with Resolution 

049-2004 delegating permitting authority to staff, staff attempted to meet with the individual who made the request 

to address concerns about the proposed work. Since the requesting party is a plaintiff in the suit related to the project 

that is the subject of the permit, MCWD legal counsel attempted to set up an informal meeting between the 

requesting party and staff to address concerns, but counsel for the party declined.  

 

Erosion Control: 

The District exercises regulatory authority for erosion control in the City of Orono. 

 

The District’s Erosion Control rule is applicable for any project exceeding 5,000 square feet of land disturbance or 

50 cubic yards of excavation.  The proposed project involves approximately 8.0 acres of disturbance within the City 

of Orono, the rule is triggered.  The erosion and sediment control practices proposed for the project meet District 

standards.  Erosion and sediment control best management practices (BMPs) provided include: silt fence, bio-logs, 

rock construction entrances, concrete washout locations, inlet protection, seeding, sodding, and vegetation 

protection, where applicable.  The proposed erosion control plan is consistent with requirements outlined in Section 

5 of the District’s Erosion Control rule, including: identification of onsite water features; location of trees and 

vegetation on-site; location of all structures; existing and proposed grading; erosion control measures; existing and 

proposed stormwater management features; and conforms to all criteria outlined in Section 5(b).  The proposed 

erosion control plan meets the District’s Erosion Control rule. 

 

Wetland Conservation Act & Wetland Protection: 

The District exercises regulatory authority for Wetland Protection in the City of Orono.  The District administers the 

Wetland Conservation Act in the City of Orono. 



 

 

 

A complete Wetland Conservation Act (WCA) wetland boundary & type application (W15-14) for the parcels 

associated with the above mentioned permit application was submitted to the District on May 21, 2015. A WCA 

Notice of Decision approving the boundaries & types for 14 wetlands on the project parcels was issued on July 10, 

2015.  

 

The proposed redevelopment project does not propose wetland impacts, such as would trigger a need for the 

applicant to apply for replacement-plan approval under WCA.  Because the project triggers the District’s 

Stormwater Management rule, under sections 3(b), 4(a) and 5(a) of the Wetland Protection Rule wetland buffers 

must be provided on each wetland on the property downgradient from land-disturbing activity to be undertaken for 

the project. The applicant’s plans leave existing wetland buffers undisturbed, therefore the requirements for 

revegetation of buffer areas in paragraph 7(c) of the rule do not apply. However, in accordance with paragraph 7(a) 

of the rule, the applicant is required to record a declaration ensuring continued protection and maintenance of the 

buffer areas. Plans submitted provide for installation of buffer monumentation approved at the required spacing 

throughout the project area, in accordance paragraph 5(d); the applicant must submit monumentation 

designs/language for verification by MCWD staff prior to installation. 

 

Of the 14 wetlands on the project parcels, eight wetlands are located downgradient of the proposed work.  

Paragraphs 6(b) and 6(c) of the District’s Wetland Protection Rule allow reductions in buffer width when the 

applicant submits documentation of beneficial slope or soil conditions (Section 6(b)), or demonstrated site 

constraints (Section 6(c)).  The applicant is not proposing reductions in buffer width based on either of these criteria, 

and is applying the full applicable buffer width as shown in Table 1. The applicant is not utilizing the buffer width 

averaging provided in paragraph 6(c) of the rule to reduce buffer widths at any location on the project site, and the 

minimum applied buffer widths in paragraph 6(a) of the rule – 16 feet for Manage 3 wetlands, 24 feet for manage 2 

wetlands – is maintained throughout the project area.  

 

Wetland Management Class Base Buffer Width Provided Buffer 

Width 

Wetland 1 Manage 2 30’ 30’ 

Wetland 2 Manage 3 20’ 20’ 

Wetland 6 Manage 3 20’ 20’ 

Wetland 7* Manage 2 30’ 30’ 

Wetland 8 Manage 3 20’ 20’ 

Wetland SW Manage 3 20’ 20’ 

Wetland ML Manage 2 30’ 30’ 

Wetland P Manage 2 30’ 30’ 

 
Table 1:Wetland Buffer Widths 

*The management class of Wetland 7 was not listed on the District’s Functional Assessment of Wetlands inventory; 

thus, in accordance with the Wetland Protection rule, on August 27th, 2015 the applicant submitted a Minnesota 

Routine Assessment Method (MnRAM) report evaluating the management class.  The District reviewed and 

approved the output of the report, which classified the wetland as Manage 2.   

 

All wetlands and corresponding buffer areas are depicted in Attachment 5 & 6. 

 

 

The plan meets the District’s Wetland Protection rule.  

 

Stormwater Management: 
The District exercises regulatory authority for stormwater management in the City of Orono.   

 

The District’s Stormwater Management rule is applicable for any project proposing new or replacing existing 

impervious surface.  Because the proposed work constitutes redevelopment involving the addition of 3.72 acres 

(162,043 square feet) of new impervious surface to the present 1.38 acres of impervious area on a site larger than 



 

 

one acre, paragraph 5(b) of the rule requires the applicant to provide stormwater management meeting the District’s 

stormwater criteria for the entire site area.   

 

The table below summarizes the impervious surface increase on-site: 

 

Size of Site (ac) Site Drains To Existing Impervious 

(ac) 

Proposed Impervious 

(ac) 

89.09  

(8.0 disturbed) 

Mooney Lake and 

Hadley Lake 

1.38 5.10 

Table 2: Increase in Impervious Surface 

 

The proposed project will construct two new stormwater ponds (one containing a filtration bench), two infiltration 

basins, and 9 lot-specific raingardens.  All proposed BMPs are designed and will be installed in accordance with 

generally accepted design practices and guidance of the Minnesota Pollution Control Agency’s Minnesota 

Stormwater Manual. In accordance with Section 3(d) of the District’s Stormwater Management rule, BMPs have 

been incorporated to provide the necessary volume of abstraction through on-site infiltration and peak flow control 

and to limit pollutant discharge from the site.  Paragraph 3(c)(1) of the District’s Stormwater Management rule 

requires an applicant’s stormwater management plan to provide for the abstraction of the first one inch of rainfall 

from the site’s impervious surface. Here, that calculation results in a required 18,513 cubic feet of abstraction (i.e., 

stormwater retained onsite). The submitted stormwater management plan for the project provides an abstraction 

volume of 20,625 cubic feet of runoff, as shown in Table 3 below.   

 

The abstraction volume is provided by the following stormwater practices: 

 

Source of Impervious 

Surface 

Area (ac) Required 

Abstraction (cf) 

Provided 

Abstraction (cf) 

BMP Proposed  

Existing Drive 0.37 1,333 1,350 Infiltration Basin 

(south) 

New West Road and 2 

Houses w/ Driveways 

0.89 3,233 3,450 Infiltration Basin 

(north) 

New East Road 0.36 1,300 1,650 Filtration Bench 

9 Houses with 

Driveways 

3.48  12,646 14,175 Raingardens 

Totals 5.10 18,513 20,625  

Table 3: Abstraction by Stormwater Practice 

All infiltration practices were designed and sized to draw down within 48 hours.  The District’s engineer analyzed 

the design and sizing of the proposed infiltration practices based on the infiltration rates through the soil media, and 

determined the applicant has met the volume control criteria. The infiltration rates were based on soil information 

provided by the applicant and soil borings, which match the infiltration rates prescribed by MPCA guidelines. 

 

The stormwater-management plan for the project provides phosphorus control by virtue of its meeting the volume 

control requirement in 3(c)(1).   

 

The rate control requirement in paragraph 3(b) of the District’s Stormwater Management rule requires no net 

increase in the peak runoff rate for the 1-, 10-, and 100-year over the site’s impervious surface.  The proposed 

stormwater ponds and infiltration practices will reduce runoff below the existing rates for the 1-, 10-, and 100-year 

TP40 rain events.  Thus, in accordance with Section 3(b)(2), no rate increase will occur within any drainage area of 

the site.  The applicant has shown that the criteria of Stormwater rate and volume control were met.  

 

After review of HydroCAD calculations, the grading plan, and the location of proposed impervious surfaces, the 

project as proposed will not increase the bounce and inundation of any wetland or waterbody beyond the limits 



 

 

outlined in the Stormwater Management rule Section 8(b)(1-2).  Also, the project does not propose any changes to 

runout control elevations for any waterbody or wetland which satisfies the criteria of Rule 8(b)(3).  

 

Table 4 below lists the pre- and post-construction runoff rates for the proposed disturbed areas at the downgradient 

site boundaries and discharge locations: 

 

 

Drainage 

Area  

1-year event 10-year event 100-year event 

Pre- Post- Pre- Post- Pre- Post- 

Hadley Lake 0.13 0.11 1.75 0.97 6.30 3.91 

Mooney Lake 0.52 0.19 6.17 2.85 7.87 6.67 

Total (Disturbed) 0.65 0.30 7.92 3.82 14.17 10.58 

Table 4: Existing and Proposed Runoff Rates 

The applicant has also provided analysis showing that the raingardens would provide phosphorus, rate, and volume 

for each lot. 

 

Based upon the elevation of the proposed building pads in relation to adjacent stormwater facilities, wetlands or 

other waterbodies, all low openings of structures are proposed to have two feet of vertical separation from the 100-

year high water elevations, with the exception of the building pad located on Lot 2, Block 2.  The criteria of the rule 

will be met on the stipulation that, the emergency overflow (EOF) elevation of wetland 6 be verified and maintained 

and the low openings on Lot 2 Block 2 be verified to show 2 feet of vertical separation.  

 

The proposed peak runoff rates meet the District’s rate-control requirements. The proposed stormwater management 

system satisfies the District’s requirements. 

 

Summary: 
BPS Properties, LLC is proposing an 11-lot subdivision project that will trigger the District’s Erosion Control, 

Wetland Protection, and Stormwater Management rules.  The project as proposed meets applicable requirements 

under each of these District rules.  Staff recommends approval of this application with the conditions provided 

above. 

 

Attachments: 

1. Permit Application 

2. Site Plan – North Detail 

3. Site Plan – South Detail 

4. Notice of Decision – Approved July 10, 2015 

5. Wetland Buffer Plan – North 

6. Wetland Buffer Plan – South  

 

 

______________________________________________________________________________ 

Tom Dietrich                                                                                                          Date: 10/22/15 
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Memo 
To: Board of Managers 

From: Tom Dietrich, Permit & Compliance Coordinator 

Date: October 19th, 2015 

Re: Board Packet Material for Permit #15-445: Mooney Lake Preserve 

Managers, 
 
Attached is an affidavit and memo that were filed Friday, October 16, on behalf of the plaintiffs in the 
Healy/Mooney Lake Preserve litigation. (As you know, Minnehaha Creek Watershed District is a 
defendant.) The affidavit and memo are from Cecilio Olivier of Emmons and Olivier Resources and relate 
to stormwater management for the proposed redevelopment, which is the subject of permit 15-445 on the 
managers’ agenda for the October 22 meeting. Staff and the MCWD engineer have reviewed the Olivier 
memo and are preparing a response for the managers’ review. The responsive memo will be 
uploaded/delivered as soon as possible, prior to the meeting.  
 
In addition, another affidavit and report were filed in the Mooney Lake Preserve litigation Friday, October 
16, from Doug Mensing from Applied Ecological Services. The Mensing memo addresses topics that 
need not be considered by the managers, but one point from the Mensing memo will be addressed by the 
staff/engineer response:  
 

15. Wetland 7 represents a vernal pool, also known as an ephemeral pool. This type of wetland 
plays a critical role in the life cycle of certain species, including uncommon species such as 
salamanders, as well as commoner toads and frogs. Proposed Lot 8 encroaches on this wetland. 
Land alteration, tree clearing, and runoff from this lot may adversely impact this sensitive and 
important wetland type.  
 

If you have any questions or concerns prior to the October 22nd meeting, please feel free to contact me. 
 
Sincerely,  

 
Tom Dietrich 
Permit & Compliance Coordinator 
 


























	0 - Permit Report
	1 - Application
	2 - Site Plan North
	3 - Site Plan South
	4 - NOD
	5 - Buffers North
	6 - Buffers South
	A - Place Holder for Affidavit Response
	B - Cecilio Oliviers Affidavit Final with Exhibits A and B

