Permit Application No.: 15-675 Rules: Erosion Control, Stormwater
Management, Wetland Protection,
and Variance, after-the fact-permit
Waterbody Crossings and Structures

Applicant: Hartman Communities, LL.C

Project: Driveway Received: 5-5-15

Location: 8135 Krey Lake Court, Victoria Complete: 5-19-16
Noticed: 6-22-16

Recommendation:
Approval with conditions:

e Payment of engineering fees for District inspection and analysis of proposed project.

e  Submission of financial assurance of $374 for Stormwater Management and $5000 for Buffer Disturbance.

e Amendment of declaration recorded under permit 13-387 to reflect revised wetland buffer and maintenance
of additional stormwater BMPs and culvert on the U.S. Homes property. Permittee will need to secure
cooperation of U.S. Homes property owner.

e Recording of declaration for Hartman property establishing wetland buffer with the stipulation that the
buffer will need to be adjusted at the time the property is developed as necessary to ensure 20 feet of
compensatory buffer is protected in addition to buffer required for development.

e Proof of recording of declaration amendment and new declaration. Permittee is to present draft documents
to District before executing to confirm acceptability.

e  Submission of signed easement on the Teller property to the west so that District staff can confirm adequate
evidence of property interest.

Summary:

Hartman Communities, LLC, owns a 40-acre tract that includes a large part of Carl Krey Lake and riparian wetland,
with about five acres of upland. Hartman is not proposing to develop the property at this time but is proposing to
construct a driveway across adjacent property owned by U.S. Home (Lennar). The June 15, 2016 letter from the
applicant’s engineer advises of the intent later to develop the Hartman property with a single residence. The work
on the Hartman and U.S. Home properties cumulatively triggers the District’s Erosion Control, Stormwater
Management, and Waterbody Crossings & Structures rules and the proposal meets the applicable requirements of
the rules. The culvert that triggers Waterbody Crossings & Structures has been installed and the applicant is seeking
an after-the-fact permit. The work also triggers the buffer requirement of the Wetland Protection Rule, and the
applicant is seeking a variance from the buffer width requirement. Staff is recommending approval of this
application and the variance with the conditions stated above.

Background:

Hartman Communities, Inc. has applied for a Minnehaha Creek Watershed District permit for Erosion Control,
Stormwater Management, Wetland Protection, and Waterbody Crossings & Structures for a proposed driveway on
the U.S. Home property leading to the Hartman property, located at 8135 Krey Lake Court in the City of Victoria
(Attachment 2), with a very small portion of the driveway on the Hartman property. The Hartman property contains
the south and west shoreline of Carl Krey Lake and is bordered on all other sides by private land owners. The
applicant is proposing to build a driveway to access the property through an outlot of record within the U.S. Home
Corporation Rhapsody North 2" Addition, immediately to the south. (The Rhapsody North development was
permitted under MCWD Permit # 13-387.) District rules require that the permit application must bear the signature
of the landowner, so there is adequate demonstration that the applicant has the authority to perform the work. Here,
the applicant has provided a copy of an executed and recorded easement that affords it the legal right to construct the
driveway on the U.S.Homes property as proposed (Attachment 3). For the District’s purposes, this is adequate
evidence of the applicant’s right to perform the proposed work. As the District’s standard permit language states, it
remains the applicant’s legal responsibility to ensure that all work that it performs is within its legal rights. An
easement evidencing a similar right to work on the Teller property is a recommended permit condition.

This permit is before the Board of Managers for determination because the proposed project requires a variance

from the buffer provision of the Wetland Protection rule. The driveway is proposed to extend from a terminal cul de
sac of Krey Lake Court on the U.S. Home property, extending onto the Hartman Property. A preserve wetland is
located on the Hartman property and the U.S. Home property. Under permit 13-387, a 75-foot buffer was established




by U.S. Homes over the wetland located on the U.S. Homes Property; except that at the western edge of the wetland,
buffer was limited to the extent of the U.S. Home property — approximately 25-feet in width at its narrowest point.
In order to gain access to the property, the applicant is proposing to extend Krey Lake Court through this 25-foot
portion of the preserve wetland buffer, reducing the width to 10-ft at the narrowest point. The applicant proposes to
mitigate the shortfall from the buffer requirement with compensatory buffer on the Hartman property and
stormwater-management facilities that exceed required performance standards, providing supplemental stormwater-
management capacity and protection of the remaining wetland buffer and wetland.

Erosion Control:

The District’s Erosion Control rule is applicable for any project that proposes earth disturbance of 5,000 square feet
or more. The project proposes approximately 56,638 square feet of earth disturbance, therefore the rule is triggered.
Erosion and sediment control best management practices (BMPs) provided include: silt fence, double silt fence for
protection of the wetland and wetland buffer, and 6 inches of topsoil for stabilization. The erosion control plan
meets District rule requirements.

Stormwater Management:

The District’s Stormwater Management rule is applicable for any project proposing to increase the area of
impervious surface of a parcel. The proposed driveway will increase impervious surface of a prior development by
0.22 acre. When the U.S. Homes property was developed, it was designed to treat phosphorus, rate, and volume
control for the entire site’s impervious surface. This project is considered an extension of the U.S. Homes
development and so the applicant is required to treat phosphorus, rate, and volume control for the new impervious
surface that it is now proposing. To meet these requirements, the applicant is utilizing tree preservation, a swale side
slope with soil amendments west of the driveway, and a roadside ditch. To meet the District’s volume control
requirement, the project is required to provide 815 cubic feet of abstraction. Through the soil amendments and tree
preservation, the project proposes 1,708 cubic feet of volume abstraction. The District’s rule requires a no net
increase in the amount of phosphorus leaving the site. The applicant has modeled the current phosphorus load to be
0.1 Ibs/yr. The project will increase phosphorus loading to 0.4 Ibs/yr. The applicant proposes to treat for 0.3 Ibs/yr.
by providing the soil amendments and ditches, therefore there will be no net-increase in phosphorus loading. The
applicant has submitted Minimal Impact Design Standards calculations showing conformance with the District’s
phosphorus control requirements and hydroCAD calculations showing conformance with the District’s rate control
requirements. Runoff from the proposed driveway that is not captured by the soil amendments will be routed to
either the culvert to the south or the culvert to the northwest via a swale side slope and ultimately drain to Carl Krey
Lake. There is not a substantial increase of flow at the property boundary for either point of discharge to create or
exacerbate erosion or drainage problems. Post-construction run-off rates to the downstream receiving waterbody,
Carl Krey Lake, have been decreased as shown in the table below:

Scenario 1-yr (cfs) 10-yr (cfs) 100-yr (cfs)
Pre-development 17.3 43.5 93.2
Post-development 16.6 40.8 81.2

Wetland Protection & Variance:

When work is subject to the District’s Stormwater Management Rule and/or the Waterbody Crossings & Structure
Rule, the vegetated buffer requirement under the District’s Wetland Protection Rule requires that buffer be
established on that part of any wetland downgradient from the land alteration. A preserve wetland is located on the
Hartman property and the U.S. Homes property. Construction of the proposed driveway will not involve any impact
to the wetland, however Section 5 of the rule applies to require a 75-foot buffer on the edge of the wetland
downgradient from the proposed disturbance. Under permit 13-387, compliant buffer was established adjacent to the
wetland located on the U.S. Homes property, and protected under a declaration recorded on the property. The buffer
extends only to the western edge of the U.S. Homes property, resulting in a buffer of less than 75 feet along an
approximately 50-foot section of the wetland; the buffer is only 25 feet at a pinch point along this edge (See
attachment 4.) The applicant is seeking a variance to reduce the applied buffer width to 10-ft. at its narrowest point
on the U.S. Homes Property. Per Section 6(c) of the Wetland Protection rule, buffer width may vary based on
demonstrated site constraints, but may not be reduced to less than 50 percent of the applicable applied buffer width.
The minimum buffer width for this wetland is 37.5°.

Approximately 3,000 square feet of wetland buffer will be lost due to the construction of the road and approximately
3,000 square feet disturbed. The applicant proposes to maintain the intended buffer function by canting the paved




surface to direct run-off away from the wetland and buffer and providing 17,059 square feet of amended soil area on
that downgradient side which will increase infiltration and provide protection for the wetland that was provided by
the original buffer. The applicant has also proposed additional wetland buffer on his property to make-up for the
area of wetland buffer lost on the U.S. Homes property. The applicant is not proposing to build a single family home
at this time, however, when the home is to be built, the new principal residential structure buffer width will apply,
which under the present rule is 25% of the distance between the existing structure at the point that is nearest to the
wetland and the wetland, or 25-feet, whichever is greater. Based on the City of Victoria’s building set-back
requirements, a single family home will not be built within approximately 120-ft of the wetland, thus requiring a 30-
ft buffer. The applicant has proposed to add an additional 20-feet to this wetland buffer in order to make-up for
buffer lost due to the road construction on the U.S. Homes property. The driveway will eliminate approximately
3,000 square feet of existing buffer, the buffer provided on the Hartman property will total 50-ft. in width and
provide approximately 17,000 square feet of protection. This 50-foot buffer will be recorded on the Hartman
property as a condition of this permit. The applicant has provided a 5 year maintenance and monitoring plan for the
temporary impacted buffer area. Under the required buffer protection declaration as recommended, when the
property is developed, the buffer area will be adjusted as needed so that there is a 20-foot width of buffer in addition
to the buffer required by the development.

The applicant has requested the variance to reduce the applied buffer width of a Preserve Wetland to 10-feet. Under
the District’s variance rule, the applicant must demonstrate the following:

(a) Because of special conditions inherent to the property that do not apply generally to other land or
structures in the District, strict compliance with the buffer width requirement will cause undue hardship to
the applicant;

(b) The hardship was not created by the applicant, its owner or representative, or a contractor. Economic
hardship is not grounds for issuing a variance;

(¢) Granting the variance will not serve merely as a convenience to the applicant;

(d) There is no feasible and prudent alternative to the driveway; and

(e) Granting the variance will not impair or be contrary to the intent of the rules.

In the June 15, 2016 letter included in the packet (Attachment 5), the applicant’s engineer addresses each of these
criteria. Staff concurs in the factual statements and technical justifications stated in the letter as to the site
constraint, lack of alternatives in order to utilize the building site on the Hartman property, minimal impact design
solution, proposed buffer and stormwater management elements to compensate for the buffer width shortfall in the
indicated location, and proposed site conditions that will maintain the protective function of the remaining buffer.
Accordingly, staff finds there is an adequate technical basis and justification to grant the requested variance.

Waterbody Crossings & Structures — after-the-fact Permit:

During the Fall of 2015 the applicant stock-piled soils under permit 13-387 on U.S. Homes property, maintaining
compliance for erosion control. During this time applicant graded for the proposed driveway and an 18" High
Density Polyethylene (HDPE) culvert was installed to maintain drainage under the driveway for surface flow from
agricultural land to the south through a wooded ravine to the riparian wetland. These activities did not disturb the
buffer established under permit 13-387 but the culvert was installed without a District waterbody crossings permit.

To meet the requirements of the waterbody crossings rule, the applicant has submitted a hydraulic analysis showing
no negative upstream or downstream impacts. There is no navigational use of this channel that must be preserved.
The applicant has submitted two design alternatives, demonstrating that the placement of the road and culvert
represents the minimal impact solution. One alternative was to build the driveway approximately 1.5 miles across
two adjacent properties to the West. The current landowners are unwilling to grant an easement to construct the
driveway. The second alternative was to not build the driveway, this would deem the lot inaccessible and thus
unbuildable. Due to site constraints and property line limitations, the proposed driveway has to cross the
watercourse, requiring a culvert to maintain the natural hydrology of the area The culvert will not increase the
present pollutant load that the surface flow carries. Furthermore, the applicant is providing a pre-treatment
sedimentation pool south of the culvert to aid in water quality by providing a pre-treatment prior to discharge to the
wetland buffer to the north. The stormwater facility maintenance declaration required under this permit will include
maintenance of this sedimentation pool.




The applicant is exempt from providing aquatic and upland wildlife passage per section 3(d)(4) for a low traffic
private road serving a single parcel that does not exceed the design for 40 mph due to horizontal curves, vertical
curves, and the grade of the proposed driveway.

Staff finds that the rule requirements for an after-the-fact waterbody crossings permit are met. The required
maintenance declaration will include maintenance of the culvert to preserve its hydraulic capacity and address any
future erosion or scour.

Attachments:

1. Permit Application

2. Site Location Map

3. U.S. Homes Easements
4. Site Plan

o Variance Analysis

6. Inspection Report

Heidi Quinn Date: 6/30/2016
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WATER RESOURCE PERMIT APPLICATION FORM
Use this form to notify/apply to the Minnehaha Creek Watershed District (MCWD) of a. proposed project or work which may fall within
their jurisdiction. Fill out this form completely and submit with your site plan, maps, etc. to the MCWD at:
15320 Minnetonka Blvd. Minnetonka, MN 55345, .
Keep a copy for your records.

YOU MUST OBTAIN ALL REQUIRED AUTHORIZATIONS BEFORE BEGINNING WORK.

1. Name of each property owner: (= cvelcd  Honrtwrcor /Horbweon . do veuneond ey 2 08
Mailing Address: 11so Tower Blvd 00 65 City: Vieto vied State: £(4/  Zip: 55356
Email Address: deaeve a)\\uv—‘\"\\(a;\(tulwp«u_\\‘\\:\c_> cov Phone: 6/2- 385~ 3459 Fax: 752-368~ <~ g6

2. Property Ownel Rep\esentatlve Infonmath’/(not1equned) (licensed contractor, alchltect engmee1 etc...)

Business Name: T TRepresentative Name:

Business Address: City: State: Zip:

Email Address: Phone: Fax:

3. Project Address: 2] %55 rery Lolee Qo L City: i dories

State: M) Zip: 55386  Qtr Section(s): ___ Section(s): 1.5~ Township(s): 11 & Range(s): ©2 &
Lot: Block: Subdivision: Q\/\m{goa{ o ol )oviv A PID: 6 SOl 5©330

4, Size of project parcel (square feet or acres): Vbl YD apres

Area of disturbance (square feet): 56,6 2% Volume of excavation/fill (cubic yards):

Area of existing impervious surface: — 2 — Area of proposed impervious surface: _ .22 acves

Length of shoreline affected (feet): _. /7 Waterbody (& bay if applicable):

5. Type of permit being applied for (Check all that apply):

E"EROSION CONTROL DﬂATERBODY CROSSINGS/STRUCTURES
O FLOODPLAIN ALTERATION E"STORMWATER MANAGEMENT

0O WETLAND PROTECTION O APPROPRIATIONS

O DREDGING O ILLICIT DISCHARGE

00 SHORELINE/STREAMBANK STABILIZATION

6. Project purpose (Check all that apply):

O SINGLE FAMILY HOME O MULTIFAMILY RESIDENTIAL (apartments)
00 ROAD CONSTRUCTION - P« \\/u:l < Dv Whven( O COMMERCIAL or INSTITUTIONAL

O UTILITIES Ro S MSL Lav-rily Wov~< 00 SUBDIVISIONS (include number of lots)

0 DREDGING O LANDSCAPING (pools, berms, etc.)

O SHORELINE/STREAMBANK STABILIZATION O OTHER (DESCRIBE):

7. NPDES/SDS General Stormwater Permit Number (if applicable): oo 4“2 1£6

8. Waterbody receiving runoff from site: _ P-ve Lake
9. Project Timeline: Start Date: 11 - 10~ 2.0 5 Completion Date: __ \1- 10 - 2v1\&

Permits have been applied for: City " County MN Pollution Control Agency/ DNR COE
Permits have been received:  City e County _ MN Pollution Control Agency .~ DNR COE

By signing below, T hereby request a permit to authorize the activities described herein. I certify that [ am familiar with MCWD
Rules and that the proposed activity will be conducted in compliance with these Rules. I am familiar with the information
contained in this application and, to the best of my knowledge and belief; all information is true, complete and accurate. I
understand that proceeding with work before all required authorizations are obtained may be subject to federal, state and/or local

administrative, civil and/or criminal penalties.
e _—

Signature of Each Property Owner Date
ﬂ E(E £
5 u l_'-. u \.'J
Revised 7/15/13 Page 1 of | DEC 07 2015 H
By
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} "' Erosion Control Supplemental Information
7 Bl .

Final Stabilization will be provided with (seed, sod, etc): _. c;r;cf('\

and 6 inches of topsoil will be added/replaced prior to final stabilization.

Concrete Washout: Location of concrete washout

__Offsite __ Indicated on site plans _\/Other (description): __ Contained on truck:
NO ¢ oV\c;\.'::\\‘('

Vegetation: Protective fencing will be installed as necessary so as to exclude all fill and equipment
from the drip line or critical root zone, whichever is greater, of all vegetation to be retained.

_ Yes _Aot Applicable __ Other (description):

Inspections: An erosion control inspection plan is required for all projects disturbing Y acre or
greater. The inspection requirements are as follows:;

1) The individual identified as being responsible for implementing the erosion control
plan must routinely inspect the construction site once every seven days during active
consiruction and within 24 hours after a rainfall event greater than 0.5 inches in 24
hours.

2) Al inspections and maintenance conducted during construction must be recorded in
writing and these records must be retained with the erosion control plan and made
available at the Disirict’s request within 24 hours. Records of each inspection and
maintenance activily shall include:

i, Date and time of inspections;

ii.  Name of person conducting inspections;

iii. - Findings of inspections, including recommendations for corrective actions;

iv.  Corrective actions taken (including dates, times and party completing
maintenance activities); and

V. Date and amount of all vainfall evenis greater than 0.5 inches in 24 hours.

Provide the following information for the primary individual responsible for implementing the erosion
control plan:

Name 6@:-——0\\.‘5\ l‘\v A Twna VL ( \—\ =\ \_,L \

Organization \AY ARIT M AN ¢ WARA LMD T TR = S

Phone 752=36% -~ Y34 S Alternate Phone &\ 2~ 3B< - 34 '

Email ;.\v- .V‘V'Lr’] a)\'\-tuf"\TW\.r_t G G VWA WAL A \“\ Ve o v

I certify that I am familiar with the requivements of the MCWD Erosion Control Rule and that the
proposed activity will be conduyd in compliance with this rule.

//»@wé"Q« w1 9&: — =1 -

Signature of Applicant or Authorized Agent } Y Date




Request for Variance
And
Statement of Hardship

The Board of Managers may hear requests for variances from the [iteral provisions of
these rules in instances where their strict enforcement would causc undue hardship
because of circumstances unique to the property under conslderation. 'he Board of
Managets may grauf variances where it is demonstrated that such action will be keeping
with the spirit and intent of these rulss, An applicant granted a variance from full
compliance with a requirement of the rules would be tequired to meet the requirement fo
the degtee feasible short of full compliance.

In otder to grant & variance, the Board of Manugers shall determine that:
e the special conditions which apply to the struturc or land in question do not apply
generally to other land or structures in the District
o the granting of such variance will not merely serve as a convenience to the applicant,
o the variance will not impair or be contrary to the intent of these rules.

A hardship cannot be created by the landowner, the landowner's agent or reprosentative,
or a contraclor, and must be unique (o the property. Economic hardship are not grounds
for issuing a variance,

A variance shall become void one year after it is granted if not used.
A violation of any condition set forth in a varlance shall be a violation of the District
rules and shall automatically terminate the variance,

Date (ola%lm, Permit # 15 -W015

Applicant Hoy+Hmoy Commonities, LLC,

Address 1750 Tower Blud, PO Box b5, 50'\.\13\0\1\)\&@\& MmN SS2EL

Telephione number @%a\ 3¢ ~-H34 S
Property XD number 5389 03L O
MCWD Rule (oirole applicable rule(s)): ABCD EF & JKMN

Description of project:
constucion ofa 00 ot \o\r\j drivewony

Q:\PERMIT DRlVE\Tcmplnles\["onns\upplicn(iuns\Vuriuncurequevt.doc




Requirements of rule(s)

The Base Buffer Width shall be determined by the Mmanagement class of the wetland as evaluated
by the District's Functional Assessment of Wetlands or by the current version of the Minnesota
Routine Assessment Method (MnRAM). The wetland in question Is a Preserve Wetland with a
75 foot buffer.

Requested Variance

We are requesting to reduce the buffer from 75 feet to 10 feet for a very short distance,

Statement of Hardship (include any mitigating clreumstances).

Rhapsody North 2nd Addition constructed by Lennar Homes. The Property is bound by the Krey
Lake to the East, Wetlands to the North, and Property we do not have control over to the West:
The possible access to the West is approximately one half mile across two adjacent properties

where the current land owners are unwilling to grant an easement to construct the lengthy
driveway around the existing wetlands and through their property,

Q\PHRMIT DRIVB\Tcmplu(us\Fonns\nppUcaﬁnns\Vnﬁuncozuque:Lduc




How do you propose to meet the requirements of the applicable MCWD rules?

Applicant nanxnne:cha\oQ Yo =twg o Date: & [22 !?_‘ZK :

Applicant sfgmature:,

Staff Recommendation (For staff use only) Approve

Q:\PERMIT DRIVE\Tcm;ﬂa_lea\Foxms\t\pplianonn\Vnriunco3cquosl.don
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Attachment 3

PRIVATE DRIVEWAY, DRAINAGE AND UTILITY EASEMENT
AND TEMPORARY CONSTRUCTION EASEMENT

This Private Driveway, Drainage and Utility Easement, and Temporary Construction
Easement Agreement (the “Agreement”) is entered into , 2015,
between U.S. Home Corporation, a Delaware corporation (“U.S. Home”), and Hartman
Communities LLC, a Minnesota limited liability company (“Hartman”).

WHEREAS, U.S. Home is the owner of that certain tract of land located in Carver County,
Minnesota, which is legally described as Outlot C, Rhapsody North 2" Addition, and is hereafter
referred to as “Parcel A”; and

WHEREAS, Hartman is the owner of that certain tract of land located in Carver County,
Minnesota, which is legally described on Exhibit 1 attached hereto and incorporated herein by
reference, and which is hereafter referred to as “Parcel B” (Parcel A and Parcel B are sometimes
collectively referred to herein as the “Parcels”); and,

WHEREAS, U.S. Home and Hartman desire to establish a private driveway easement,
and a utility and drainage easement over, under, upon and across parts of Parcel A, for the
exclusive benefit of Parcel B, together with a temporary construction easement to construct
said improvements, in order to establish a single means of ingress and egress to Parcel B from
the public street Krey Lake Ct, in the City of Victoria, State of Minnesota, as well as to create
and declare certain utility and drainage easements, together with agreements, covenants and
restrictions with respect to the use and maintenance thereof.

NOW, THEREFORE, in consideration of the agreements and mutual covenants contained
herein, and other good and valuable consideration, the receipt and sufficiency of which is
acknowledged, U.S. Home and Hartman agree as follows:

1. Recitals. The recitals set forth above are incorporated into the body of this
Agreement.
2. Grant of Driveway Fasement. U.S. Home, its heirs, administrators, executors,

successors and assigns (collectively referred to herein as the “Parcel A Owner”) grants and




conveys to Hartman, its heirs, administrators, executors, successors and assigns (collectively
referred to herein as the “Parcel B Owner”) a perpetual, exclusive private driveway easement
for ingress and egress purposes, and an associated utility easement for the purpose of locating
underground utilities beneath the driveway, all for the benefit of, and as an appurtenance to,
Parcel B, over, across, upon and beneath that portion of Parcel A, as legally described on Exhibit
2, and as depicted on Exhibit 3, both attached hereto and incorporated herein by reference
(collectively the “Driveway Easement”).

3. Grant of Utility and Drainage Easements. The Parcel A Owner also grants and
conveys to the Parcel B Owner, perpetual utility and drainage easements for the benefit of, and
as an appurtenance to, Parcel B and the Driveway Easement, over, across, upon and beneath
those portions of Parcel A as legally described on Exhibit 4, and as depicted on Exhibit 5, both
attached hereto and incorporated herein by reference (collectively the “Utility and Drainage
Easement”) (the Driveway Easement and Utility and Drainage Easement are sometimes
collectively referenced herein as the “Easements”).

q, Rain_Gardens/Drainage Ponds. The Parcel B Owner is further granted an
easement to access the rain gardens/drainage ponds located at the terminus of each of the
ends of the Utility and Drainage Easement as the Parcel B Owner is obligated to maintain such
rain gardens/drainage ponds.

5. Temporary Construction Easement. The Parcel A Owner also grants and conveys
to the Parcel B Owner, a temporary construction easement under, over, across, upon and
beneath that portion of Parcel A as legally described on Exhibit 6, and as depicted on Exhibit 7,
both attached hereto and incorporated herein by reference (the “Temporary Construction
Easement”). .The rights granted pursuant to the Temporary Construction Easement shall
terminate upon completion of construction of the improvements contained within the
Easements, the construction of which shall be in compliance with all applicable statutes, codes,
ordinances, rules and regulations, and in a good and workmanlike manner.

6. Negative Covenants. The Parcel A Owner shall not: (i) interfere with Parcel B
Owner’s use of the Easements or Temporary Construction Easement; (ii) obstruct the entry or
exit of vehicles, pedestrians or utilities of whatever nature, over or under the Easements or
Temporary Construction Easement; or (iii) interfere in any manner with the use of the
Easements or Temporary Construction Easement benefiting the Parcel B.

7. Repairs and Maintenance. The Parcel B Owner will be responsible for the entire
cost of any repair or maintenance to the Easements, including but not limited to: (i) snow
plowing and snow removal from the Driveway Easement, (ii) patchwork, seal coating, grading
and any other necessary surface repair of the Driveway Easement, (iii) any structural or
foundational reinforcement required to maintain the Easements’ integrity; and (iv) trimming,
removing or otherwise maintaining landscaping and vegetation in and around the Easements.




8. Entry. The Easements created and granted in this Agreement shall and do
include the right of the Parcel B Owner, and its respective contractors, agents, representatives,
successors and assigns to enter upon the adjacent portion of Parcel A to the Easements as may
be reasonably necessary in the future for the purpose of doing any construction, installation,
repair or replacement work necessary to enable the use, enjoyment and benefit of the
Easements to the Parcel B Owner (the “Easement Work”).

9. Quality of the Work. All Easement Work shall be completed: (i) in such manner
as to not unreasonably interfere with the normal use and enjoyment of the Easements; (i) in
full compliance with all applicable statutes, codes, ordinances, rules and regulations; (iii) with
materials, equipment and design and engineering standards, equal to or better than those
originally used; and (iv) in a good and workmanlike manner. .

10. Damage to Easements. Notwithstanding that which is set forth in paragraph 7
above, if the Parcel A Owner is responsible for willfully or negligently damaging the Easements,
or the damage is solely caused by the Parcel A Owner or its permitee, contractor, employee,
agent, invitee or licensee, the Parcel A Owner will be fully responsible (i.e. 100%) for the cost of
repairing such damage.

11. Default. Failure of an Owner to comply with any of the terms and conditions of
this Agreement shall be considered a default hereunder. Notice of any default may be given in
writing from one Owner to the other. If any such default is not cured, or commenced to be
cured to the reasonable satisfaction of the other Owner, within thirty (30) days of delivery of a
notice of default, the complaining Owner shall have all of the rights and remedies available at
law and in equity, including injunctive rights, as well as the right to an award of reasonable
attorneys' fees and costs incurred in enforcing this Agreement by judicial action.

12. Binding Effect. The terms of this Agreement shall run with the Parcels, and this
Agreement shall be binding upon and inure to the benefit of the Owners and their respective
heirs, successors and assigns.

13. Captions; Exhibits. The paragraph headings or captions appearing in this
Agreement are for convenience only, are not a part of this Agreement, and are not to be
considered in interpreting this Agreement.

14. Entire Agreement/Amendments. This Agreement contains the entire agreement
and understanding with reference to the easements, covenants and restrictions created
hereby, and no amendment or termination hereof shall be effective unless the amendment or
termination is set forth in a writing executed by both Owners of the Parcels.

15. Applicable Law. This Agreement shall be governed by and construed in
accordance with the laws of the State of Minnesota.




IN WITNESS WHEREOF, the parties have entered into this Agreement effective as of the
day and year first written above.

U.S. HOME CORPO;ATION

L e TR

<P
HARTMAN COMMUNITIES, LLC
=
By: I Tepzance T Hopranad

Its: =fe e wrce@

STATE OF Ainnescrien, )

) ss.

COUNTY mﬁmmpn )
ovenleer | &1t

The  foregojng instrument was acknowledged before me M\M, ,
2015, by the M_MM of U.5) Home Corporation, a
Delaware cotporation, on behalf of the corpora%
Notary gd'glic / e

STATEQR /V{l i o ) CAR OOHEY
Notary Public
) ss. State of Minnesota

My Commission Expires
January 31, 2017

COUNTYOF_s(~yer )

}\£ | |0 +iA
The foregoing instrument was acknowledged before me Vlinte » y

2015, by _(€rravce I Hardmgpthe C l'ﬁt"):ébumuj@ ~___ of Hartman Communities, LLC, a
Minnesota limited liability company, on behalf of the company.

N Y ==

Notary Public




This instrument was drafted by/return to:
Melchert Hubert Sjodin, PLLP

121 West Main Street, Suite 200
Waconia, MN 55387

(rmh)




EXHIBIT 1
Legal Description of Parcel B

That part of the South-half of the Southeast Quarter of Section 15, Township 116, Range 24,
Carver County, Minnesota, lying West of the East 1354.73 feet thereof.




EXHIBIT 2
Legal Description of Driveway and Utility Easement

A 30.00 foot wide driveway and utility easement over, under, and across that part of Outlot C,
RHAPSODY NORTH 2ND ADDITION, according to the recorded plat thereof Carver County,
Minnesota, described as follows:

The centerline of said driveway easement is described as commencing at the northwest corner
of said Outlot C; thence on an assumed bearing North 89 degrees 09 minutes 08 seconds East
along the north line of said Outlot C, a distance of 49.00 feet to the point of beginning; thence
southerly a distance of 95.15 feet along a non-tangential curve, concave to the east, having a
radius of 100.00 feet and a central angle of 54 degrees 31 minutes 11 seconds that has a chord
bearing of South 28 degrees 44 minutes 14 seconds West for 91.61 feet; thence South 01
degrees 28 minutes 39 seconds West, tangent to said curve, a distance of 45.75 feet; thence
southeasterly a distance of 76.61 feet along a tangential curve, concave to the northeast,
having a radius of 100.00 feet and a central angle of 43 degrees 53 minutes 47 seconds; thence
South 42 degrees 25 minutes 08 seconds East, tangent to said curve, a distance of 31.76 feet;
thence southeasterly a distance of 43.27 feet along a tangential curve, concave to northeast,
having a radius of 200.00 feet and a central angle 12 degrees 23 minutes 42 seconds; thence
South 54 degrees 48 minutes 50 seconds East, tangent to said curve, a distance of 22.24 feet;
thence easterly a distance of 99.68 feet along a tangential curve, concave to the north, having a
radius 300.00 feet and a central angle of 19 degrees 02 minutes 16 seconds; thence South 73
degrees 51 minutes 05 seconds East, tangent to said curve, a distance of 92.80 feet; thence
southeasterly a distance of 77.96 feet along a tangential curve, concave to the southwest,
having a radius of 100.00 feet and a central angle of 44 degrees 40 minutes 03 seconds; thence
South 29 degrees 11 minutes 02 seconds East, tangent to said curve, a distance of 40.18 feet;
thence easterly a distance of 44.71 feet along a tangential curve, concave to the northeast,
having a radius of 50.00 feet and a central angle of 51 degrees 13 minutes 56 seconds; thence
South 80 degrees 24 minutes 58 seconds East, tangent to said curve, a distance of 11.89 feet to
the right of way of Krey Lake Court and there terminating.

The side lines of said easement are to be shortened or prolonged to terminate at the north line
of said Outlot C and the westerly line of the Right of Way of Krey Lake Court.
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EXHIBIT 4

Legal Description of Utility and Drainage Easements

EASEMENT "A":

A 20.00 foot wide utility easement over, under, and across that part of Outlot C, RHAPSODY
NORTH 2ND ADDITION, according to the recorded plat thereof Carver County, Minnesota,
described as follows;

The centerline of said utility easement is described as commencing at the northwest
corner of said Outlot C; thence on an assumed bearing South 01 degrees 28 minutes 39 seconds
West along the west line of said Outlot C, a distance of 106.89 feet to the point of beginning;
thence South 72 degrees 51 minutes 00 seconds East, a distance of 29.03 feet and there

terminating.

The side lines of said easement are to be shortened or prolonged to terminate at the west line
of said Outlot C.

EASEMENT "B":

A 20.00 foot wide utility easement over, under, and across that part of Outlot C, RHAPSODY
NORTH 2ND ADDITION, according to the recorded plat thereof Carver County, Minnesota,
described as follows;

The centerline of said utility easement is described as commencing at the most easterly
north east corner of said Outlot C; thence on an assumed bearing South 22 degrees 32 minutes
58 seconds West along an easterly line of said Outlot C, a distance of 117.18 feet; thence South
58 degrees 27 minutes 04 seconds West, a distance of 157.28 feet to the point of beginning;
thence South 16 degrees 09 minutes 19 seconds West, a distance of 109.92 feet and there

terminating.
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EASEMENT "A": PROPOSED UTILITY EASEMENT DESCRIPTION

A 20.00 foot wide utility easement over, under, and across that part of
Outlot C, RHAPSODY NORTH 2ND ADDITION, according to the
recorded plat thereof Carver County, Minnesota, described as follows;

The centerline of said utility easement is described as commencing at
the northwest corner of said Outlot C; thence on an assumed bearing
South 01 degrees 28 minutes 39 seconds West along the west line of
said Outlot C, a distance of 106,89 feet to the point of beginning;
thence South 72 degrees 51 minutes 00 seconds East, a distance of

29.03 feet and there terminating,

The side lines of said easement are to be shortened or prolonged to
terminate at the west line of said Outlot C.

Proposed Easement Area: 421 Sq. Ft.

EASEMENT "B": PROPOSED UTILITY EASEMENT DESCRIPTION

A 20.00 foot wide utility easement over, under, and across that part of
Outlot C, RHAPSODY NORTH 2ND ADDITION, according to the
recorded plat thereof Carver County, Minnesota, described as follows;

The centerline of said utility easement is described as commencing at
the most easterly north east corner of said Outlot C; thence on an
assumed bearing South 22 degrees 32 minutes 58 seconds West along
an easterly line of said Outlot C, a distance of 117,18 feet; thence South
58 degrees 27 minutes 04 seconds West, a distance of 157.28 feet to the
point of beginning; thence South 16 degrees 09 minutes 19 seconds
West, a distance of 109.92 feet and there terminating,

Proposed Easement Area: 972 Sq. Ft.

TOTAL EASEMENT ARFEA; 1,393 Sq Ft,

T hereby certify that this survey, plan or report was prepared by me or under my direct supervision and that 1
am a duly Licensed Land Surveyor under the laws of the State of Minnesota.

Dated this 28th day of October, 2015.

SATHRE-BERGQUIST, INC.

150 South Broadway Ave.
Wayzata, MN, 55391
(952) 476-6000 www.sathre.com

SATHRE-BERGQUIST, INC,
s Date: 10-28-15 |Revislon Date:
: Easement Exhibit o R e
. repared By: eck By:
SID (SN T Prepared For
David B. Pemberton, PLS Minnesota License No. 40344 Jerry Hartman Layout Sheet: Strm Esmt 1
pemberton@sathre.com ) Project Number: 5401-660 1
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EXHIBIT B: PROPOSED TEMPORARY CONSTRUCTION EASEMENT DESCRIPTION

A temporary construction easement over that part of Outlot C, RHAPSODY NORTH 2ND ADDITION,
according to the recorded plat thereof, Carver County, Minnesota; and that part of the Northeast
Quarter of the Northwest Quarter of Section 22, Township 116, Range 24, Carver County, Minnesota
described as follows; -

Beginning at the northwest corner of said Outlot C; thence on an assumed bearing North 89
degrees 09 minutes 08 seconds East, along the north line of Outlot C, a distance of 83.24 feet; thence
South 06 degrees 54 minutes 23 seconds West, a distance of 69.86 feet; thence South 66 degrees 35
minutes 22 seconds West, a distance of 47.91 feet; thence South 21 degrees 50 minutes 29 seconds
West, a distance of 29.33 feet; thence South 21 degrees 07 minutes 26 seconds East, a distance of 64.20
feet; thence South 49 degrees 13 minutes 40 seconds East, a distance of 83.96 feet; thence South 74
degrees 31 minutes 04 seconds East, a distance of 112.11 feet; thence South 13 degrees 38 minutes 14
seconds East, a distance of 109.66 feet; thence South 39 degrees 28 minutes 47 seconds East, a distance
of 73.38 feet to the right of way of Krey Lake Court; thence southerly a distance of 51.54 feet along said
right of way being a non-tangential curve, concave to the east, having a radius of 60.00 feetand a
central angle of 49 degrees 12 minutes 28 seconds, and a chord which bears South 16 degrees 11
minutes 51 seconds East, a distance of 49.97 feet; thence South 88 degrees 08 minutes 25 seconds
West, a distance of 51.96 feet; thence North 56 degrees 28 minutes 42 seconds West, a distance of
308.67 feet; thence North 43 degrees 29 minutes 12 seconds West, a distance of 181.60 feet; thence
North 07 degrees 02 minutes 02 seconds East, a distance of 128.60 feet; thence North 21 degrees 14
minutes 22 seconds East, a distance of 36.04 feet to the point of beginning.

Proposed Easement Area: 56,726 Sq. Ft.
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%& SATHRE-BERGQUIST, INC.
* & 150 SOUTH BROADWAY, WAYZATA, MINNESOTA, 55391
‘ég' TEL:(952)476-6000 FAX:(952)476-0104 WEB:WWW.SATHRE.COM
pLP

Katherine Sylvia
Permitting Program Lead

Minnehaha Creek Watershed District
15320 Minnetonka Boulevard
Minnetonka, MN 55345

Direct: (952) 473-2855

Main Office: (952) 471-0590

Fax: 952-471-0682

Date: June 15, 2016
Dear Katherine
We have prepared a line by line response to your email dated June 10, 2016. We believe we

meet the intent of the Minnehaha Creek Watershed District rules and qualify for special
consideration.

Variance Analysis

To grant a Variance, the Board of Managers must determine, based on a showing by the

applicant that:
1.  Because of special conditions inherent to the property, which do not apply generally

to other land or structures in the District, strict compliance with a provision of a District
rule will cause undue hardship to the applicant or property owner
a.  Strict adherence to the wetland buffer rule will prohibit the applicant from
accessing their property using the U.S. Home Outlot.

Response: The only feasible access to the property is from the recently constructed
Krey Lake Court in the Rhapsody North 2" Addition constructed by Lennar Homes. The
property is bound by the Krey Lake to the East, Wetlands to the North, and property we
do not have control over to the West. The possible access to the West is approximately
one half mile across two adjacent properties where the current land owners are
unwilling to grant an easement to construct the lengthy driveway around the existing
wetlands and through their property.

2. That the hardship was not created by the landowner, agent, or contractor- Economic
hardship is not grounds for a variance.
a.  Please demonstrate that the limited access to the property is not of the fault

of the applicant.
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Response: The property was originally part of the property that became the

Rhapsody North development. During the negotiations of the sale, both parties
agreed that an easement would be granted to access this property from the
end of Krey Lake Court because this was the most practical way to access this
property. At the time of the sale, it was known that the adjacent property
owners to the west would not grant an easement for access to this property.
The property is surrounded by slopes, woods, and wetlands, thus the route that
has been chosen is the least impact / practical route. The developer could have
expanded the property into as many as Three lots but has also chosen the least
impact/practical scenario with one lot. There is no vault here, but simply a
parcel of land that is only accessible with geographically landlocked challenges.

3. Granting the variance does not merely serve as a convenience to the applicant.

a.

Please demonstrate that granting this variance for the driveway construction

does not serve as a convenience.

Response: See response to Item 1.

4.  There is no feasible and prudent alternative to the proposed activity requiring the
variance.

a.

The applicant states in a resubmittal letter that the alternative would require
the driveway to be one half mile long and cross through two properties. Since
economic hardship is not grounds for variance, please provide a statement on
why this route is unfeasible (i.e. Tellers and other property owners have refused

easement, route is not feasibly constructible (active farmland, soils,

slopes.)etc.).

Response: See response to Item 1.

5.  Granting the variance will not impair or be contrary to the intent of these rules.

a.

Wetland buffers are intended to reduce polluted runoff from entering
wetlands and keep the wetlands healthy. A good wetland buffer contains deep-
rooted plants, decrease runoff by infiltrating water, intercepts nutrients and
sediment, and provides conservation and wildlife habitat. The project proposes
to address the intent of the buffer rule by sloping the driveway so that surface
water from the new hardcover is directed away from the wetland and towards
proposed ditch and amended soils. The driveway will eliminate approximately
1750 square feet of required wetland buffer. The applicant is providing 2,741
square feet of amended soils on the downgradient side of this eliminated buffer
area. These soil amendments will provide 114 cubic feet of abstraction for run-
off directed from the driveway. Directing the runoff away from the wetland
towards an area that provides increased infiltration meets the intent of the
buffer rule in reducing pollution and sediment that reaches the wetland.
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Response: We are providing 1,822 c.f. of abstraction for this project with tree preservation and
soil conditioning. We are required to provide 815 c.f. of abstraction for this project thus leaving
a surplus of 1,007 c.f. of abstraction. The area in the temporary construction easement is 2,741
sf and provides 114 c.f. of abstraction. If this area is impacted, we would still have a surplus of
892 c.f. of abstraction.

Due to the remote location of this private driveway, we feel it is extremely unlikely that this area
is impacted by development. If it is impacted by development, we are still providing a surplus of
895 c.f. of abstraction.

Further elements to address in the permit:

1.) Mitigation Wetland Buffer:

a.

The New Principal Structure rule requires that the applied buffer width for new
principal structures be limited to 25% of the distance between the structure at the
point nearest to the wetland, or 25 feet, whichever is greater. Since there is not
currently a house proposed on the plans, the required buffer width is unable to be
determined. That being said, while the applicant has proposed buffer past 25’, it is
not necessarily able to be determined “mitigation” or “extra” buffer. According to
past concept plans submitted to the District, it has been shown that a 75-foot
wetland buffer would be feasible on a 3-lot subdivision. In order to present a
robust showing of natural resource conservation, Staff recommends that the 75-

foot buffer be applied to the preserve wetland on the Hartman property and the
declaration be recorded over it at this time. When a Single Family Home application
comes in, it will just require an erosion control permit. If the lot is to be subdivided,
it would require an erosion control and stormwater management permit.
Response: We are proposing only one home for this property. The city of Victoria
has a setback of 150 feet from the OHW. The wetland is located approximately 30
feet southwest from the OHW leaving a 120 feet of wetland setback. The new
principal structure rule limits the wetland buffer to 25% of the wetland setback —
120 feet x 25% = 30 feet. We are providing a wetland buffer of 50 feet (20
additional feet) so we feel this is a robust showing of natural resource
conservation.

A Maintenance and Monitoring plan that satisfies Section 7(c) of the Wetland
Protection rule should be submitted for the areas of the wetland buffer that are
going to be temporarily disturbed due to road construction.

Response: We have added page 9A that addresses the monitoring plan.

2.) Soil amendments

a.

Amended soil areas should be seeded with a seed mix that consists of a deep root
system and promotes infiltration. Recommended seed mixes are 33-261 or 33-262.
Seed mix 33-262 contains species that are more drought tolerant and seed mix 33-
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262 contains more wetland species, based on soil moisture conditions, please
choose the appropriate mix and reflect on the site plans.

Response: We have specified on Page 9 that the slopes are to be seeded with Seed
Mix 33-261.

3.) Permit for work that is already underway

a.

During a site visit, staff found that the road has been started and that a culvert
has been installed. The culvert was observed to be not functioning properly as the
water was pooling before reaching the culvert (see attached photos). An after the
fact waterbody crossings and structures permit will need to be incorporated into
this approval. In order to meet this requirement, please provide information
sufficient to satisfy Sections 3 and 5 of the Waterbody Crossings and Structures
Rule, including an analysis of existing conditions and a plan for correcting the
culvert. Please also provide evidence showing that this driveway meets the wildlife
passage exemption (Section 3 (d)(4)).

Response: As per our conversation with Eric Megow on June 15, 2016, we plan to
leave the small sedimentation pool south of the culvert to act as a BMP to help
treat runoff prior to the discharge through the culvert and into the wetland.

The capacity of the 18” Culvert was calculated in our Storm Water Quality and
Quantity Management Plan dated November 18, 2015.

We qualify for the wildlife passage exemption (Section 3(d)(4) because the private
driveway serving one home does not exceed the design for a 40 mph because of
the horizontal curves, vertical curves, and the grade of the proposed driveway.

If you have any questions or comments, please call me at 952-476-6000.

Sathre Bergquist, Inc.
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INSPECTION REPORT

DATE: June 20", 2016

TO: Jerry Hartmen

FROM: Heidi Quinn, Permitting Technician

RE: MCWD Permit #15-675: 8135 Krey Lake Court, Victoria

Dear Mr. Hartman,

The Minnehaha Creek Watershed District (MCWD) has inspected your site for compliance with the MCWD
permit requirements. Based on our inspection at the above mentioned location, the following was observed
and recorded on June 9%, 2016:

e Installation of a culvert coming into contact with the bank or bed of a watercourse without an issued
MCWD permit.

This work will be presented as an after-the-fact permit for Waterbody Crossings & Structures before the Board
of Managers in addition to the request for a Variance for the Wetland Protection Rule on June 30", 2016.

Please be advised that:
e The Board of Managers will determine whether the work is authorized and under what conditions;
e The fact that MCWD has not taken action to stop work is not in any respect a representation that the
worlk presently being done will be approved by the board; and
e Any work that occurs in advance of a permit is entirely at the applicant’s own risk and is subject to being
removed or modified if the permit or variance is denied or if the work does not conform to the approved
conditions.

If you have any questions, please contact me at 952-641-4504 or hquinn@minnehahacreek.org

Respectfully,

Heidi Quinn
Permitting Technician

We collaborate with public and private partners to protect and improve land and water for current and future generations.

15320 Minnetonka Boulevard, Minnetonka, MN 55345 « (952) 471-0590 - Fax: (952) 471-0682 - www.minnehahacreek.org



