
 
 
 

 

 

PERMIT REPORT 

To: Board of Managers 

From:  Elizabeth Showalter, Permitting Technician 

Date: July 9, 2018 

Re: Permit 18-273: Topside Subdivision (825 Old Crystal Bay Road, Orono) 

 

 

Summary: 

 

Judson Dayton (Applicant) has applied for a Minnehaha Creek Watershed District permit under 

the Stormwater Management, Erosion Control, Wetland Protection, and Variance and Exception 

rules for a subdivision of three existing lots into four lots and the construction of one new home. 

The Applicant has applied for a variance from the minimum buffer width requirement when 

employing buffer averaging to retain an existing driveway between two wetlands. The Applicant 

proposes to provide additional buffer on a portion of the wetland and other wetlands on the site 

where buffer would not otherwise be required. The Board of Managers is asked to consider the 

variance, and delegate the authority to issue permits under the remaining rules to Staff. 

 

Background: 

 

The Applicant owned three adjacent parcels with the address 825 Old Crystal Bay Road in 

Orono. The Applicant recently completed a lot line rearrangement for the two internal lot lines to 

bring two narrow parcels into conformance with the minimum lot width requirements, which was 

filed with Hennepin County on February 22, 2018. Two lots were sold after the rearrangement 

was completed. The Applicant is currently pursuing a subdivision of the remaining large parcel 

into two parcels. The definitions adopted by the MCWD Board of Managers define parcel or site 

as a contiguous area of land under common ownership, designated and described in official 

public records and separated from other lands. Under the common scheme of development 

framework of the Stormwater Management Rule states that, “activity subject to this rule on 

adjacent sites under common or related ownership shall be considered in aggregate, and the 

requirements applicable to the activity under this rule will be determine with respect to all 

development that has occurred on a site, or on adjacent sites under common or related 

ownership, since the date this rule took effect (January 2005).” The subdivision and adjustment 

of lot lines for the creation of four distinct parcels from the existing three lots, therefore triggers 

the District’s Stormwater Management Rule.  
 

The Applicant has submitted an application and a stormwater management plan for the two north 

parcels, which are currently the subject of a subdivision application. As the development of the 



 
 
 

 

southern two parcels is uncertain at this time and the applicant sold those parcels prior to 

application, this application review is only pertinent to the northern two parcels. Homes built on 

the southern parcels will be subject to regulation under the Stormwater Management and Erosion Control 

rules  

 

District Rule Analysis: 

 

Erosion Control Rule 

The District’s Erosion Control Rule is applied when a project proposes 5,000 square feet of 

disturbance or 50 cubic yards of fill, excavation, or stockpiling on-site. The Applicant is 

proposing 2.5 acres of disturbance, therefore the rule is triggered. The Applicant has submitted 

an erosion control plan which provides best management practices to achieve erosion and 

sediment control including a rock construction entrance, silt fence and inlet protection where 

necessary. A vegetative stabilization plan including the incorporation of six-inches of topsoil into 

underlying soils prior to final stabilization has also been provided. The Project’s concrete 

washout will be contained on a truck. A Minnesota Pollution Control Agency National Discharge 

Elimination System (NPDES)/State Disposal System (SDS) stormwater permit for construction 

activity will be obtained by the Applicant prior to the start of construction; provision of this 

information will be condition of staff approval of the permit.  

 

Stormwater Management Rule 

The Stormwater Management Rule is applied when a project proposes to subdivide a parcel one 

acre or large into three or more lots. Since the Applicant is proposing the subdivision of three 

lots into four lots and one outlot, the rule is triggered. The Applicant is proposing an increase in 

impervious surface greater than 50%, therefore the existing and proposed impervious area must 

be treated for phosphorus, rate, and volume control. The Applicant has submitted a stormwater 

management plan which is not currently complete. Staff will continue to work with the Applicant 

to complete the application and approve the permit for the development if the plan is in 

conformance with the District rules and the variance is approved by the Board. 

 

Wetland Protection Rule 

The buffer provision of the Wetland Protection Rule is applied to Projects that propose 

development triggering the Stormwater Management Rule and wetlands are located on the 

property. The rule requires that buffers must be provided downgradient of disturbance. The 

stormwater management rule is triggered and there are three wetlands on the property 

downgradient of proposed disturbance, therefore buffers must be provided. The northern edge of 

Wetland 1 is downgradient of disturbance related to the construction of a wider main driveway. 

All of Wetland 3, aside from the southern edge, is down gradient of a proposed new driveway to 

the proposed home. A small portion of Wetland 2 on the northeast corner is down gradient of the 

proposed new driveway to the existing home (see Attachment 6). The Applicant has provided the 

required buffer width on Wetland 1 and Wetland 3. The buffer on Wetland 2 is the subject of the 

variance. 

 



 
 
 

 

Wetland Base Buffer Width Minimum buffer width provided 

Wetland 1 20 feet 20 feet 

Wetland 2 30 feet 8 feet 

Wetland 3 30 feet 30 feet 

 

 

Variance 

The District’s Variance and Exception Rule states that the Managers may grant a variance from a 

provision of the rules if the applicant demonstrates the following:  

 

 Because of special conditions inherent to the property that do not apply generally 

to other land or structures in the District, strict compliance with a provision of the 

a District rule will cause undue hardship to the applicant; 

 The hardship was not created by the applicant, its owner or representative, or a 

contractor.  Economic hardship is not grounds for issuing a variance;  

 Granting the variance will not serve merely as a convenience to the applicant; 

 There is no feasible and prudent alternative to the proposed activity requiring the 

variance; and 

 Granting the variance will not impair or be contrary to the intent of the rules. 

 

The District allows for Buffer Averaging to meet the required area of buffer width given that the 

minimum width is at least 50% of the base buffer width and the maximum does not exceed 200% 

of the base buffer width. The Applicant has requested a variance from the minimum buffer width 

requirement on Wetland 2 (15 feet) to allow for an existing drive to remain in place which is 

located 8 feet from the edge of the wetland and is down gradient of disturbance.  

 

The proximity of the driveway to the wetland is a special condition inherent to the property. The 

District has no record of permitting for the construction of the home in 1995, but at that time, 

buffers would not have been required. Strict compliance with the rule would require relocation of 

the driveway, which the Board has previously found to not be a reasonable expectation.  

 

To demonstrate granting the variance would not be contrary to the intent of the rule, the 

Applicant has provided additional buffer area to exceed the total buffer area required by the rule 

to provide additional water quality and habitat benefits intended by the rule. To mitigate for the 

failure to meet the 15 foot minimum buffer width requirement for the portion of Wetland 2 that 

is downgradient of disturbance, the Applicant has proposed to add additional buffer area 

surrounding the wetland ranging from 15 to 30 feet as allowed by the location of the current 

drive and house. The Applicant has also provided additional buffer on the northern side of 

Wetland 3, which is connected via culvert to Wetland 2. The Applicant has also provided buffer 

on the entirety of Wetland 1. The proposed plan provides greater buffer area than strict 

compliance with the rule. The additional buffer area on Wetland 2 and Wetland 3 will provide 

additional filtration of runoff from proposed and existing hard surfaces. 



 
 
 

 

 

Staff concurs in the factual statements and technical justifications stated above and in the 

variance application. Accordingly, staff finds there is an adequate technical basis and 

justification to grant the requested variance.  

 

Conclusion: 

 

Judson Dayton has applied for an MCWD permit for Erosion Control, Wetland Protection, and 

Stormwater Management and applied for a variance from the minimum buffer width requirement 

of the Wetland Protection rule for Wetland 2. The permit application is currently incomplete. If 

the Board of Managers grants the variance, staff recommends delegation of final permitting 

authority to staff to allow staff to continue to work with the Applicant to satisfy the requirements 

of the Stormwater Management Rule. 

 

Attachments: 

 

1. Application Form 

2. Variance Request 

3. Grading Plan 

4. Stormwater Pollution Prevention Plan 

5. Driveway Plan 

6. Wetland Buffer Exhibit 
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