
 

 

Permit Application No.: 16-169                                   Rules: Erosion Control,  Floodplain Alteration,                

                                                                                                  Waterbody Crossings &Structures,  

             Wetland Protection, and Exception 

 

Applicant:         Minnehaha Creek Watershed District (on behalf of Dean and Dawn Mooney)         

Project:             Johnson Cattle Crossing Repair                                                               

                  Received:  4-14-16 

Location:          6165 County Road 6, Independence                                              Complete: 4-14-16 

                                                                                                                                              Noticed: 4-14-16 

Noticed: 8-17-16 

   
Recommendation: 
Approval of Erosion Control, Floodplain Alteration, Waterbody Crossings and Structures, Wetland Protection, 

WCA –No Loss Decision and Exception as outlined in this report  

 

  
Summary: 

Minnehaha Creek Watershed District, on behalf of Dean and Dawn Mooney, has proposed a farm road 

reconstruction project that will trigger the District’s Erosion Control, Floodplain Alteration, Waterbody Crossings & 

Structures, and Wetland Protection rules.  The project as proposed meets applicable requirements under each of 

these District rules.  Staff recommends approval of this application with the conditions provided above. 

Background:   

The Minnehaha Creek Watershed District (the District)), on behalf of Dean and Dawn Mooney, has applied for a 

Minnehaha Creek Watershed District permit for Erosion Control, Floodplain Alteration, Waterbody Crossings & 

Structures, and Wetland Protection for the repair of an existing cattle crossing within Painter Creek, located at 6165 

County Road 6 in the City of Independence (Attachment 1).   

 

The existing cattle crossing at the Mooney property was assessed as part of a review of flooding damage that 

occurred as a result of unusually wet weather in the Spring-Summer of 2014. The inspection performed revealed the 

crossing had partially washed out at the crossing of Painter Creek and had almost completely washed out at the 

wetland crossing. In an effort to re-establish the existing crossing, the District Engineer recommended that the 

original road footprint would need to be replaced with the same character of fill as originally constructed (rip-rap 

and clay). Additionally, the new cross section is designed to have a high-flow crossing to provide an armored flow 

path for rates between the 10-yr and 100-yr flow periods (Attachment 2).  

 

The District had permitted repair of this cattle crossing in 2008 under the District’s erosion control rule (08-305) and 

Wetland Conservation Act (WCA) exemption 8420.0122 Subp. 5 (Attachment 3). As part of the 2008 design, 

crushed rock was used as the surface material across the high-flow area. Over time, this material was washed away 

during high-flows, contributing to the degradation of the structure. To remedy this issue, the proposed design utilizes 

concrete slabs in the over-flow area in order to resist wash-out and maintain the function and integrity of the 

crossing structure.  

 

The District is pursuing the redesign and replacement of this road in collaboration with the property owners as part 

of a Land Conservation initiative, in which the District will repair the cattle crossing in exchange for conservation 

easements over proximate land interests. This conservation easement provides MCWD access to manage and 

maintain vegetation within the boundaries of the easement which includes 350-acres across 8 properties. In addition 

to vegetation maintenance, this easement also includes the maintenance of the proposed cattle crossing in 

accordance with MCWD’s duty as the drainage authority pursuant to Minnesota Statutes chapter 103E, to the extent 

of such a duty, and otherwise for a period of 5 years from the date reconstruction is complete. The crossing repair 

and easement conveyance were authorized by the Board of Managers under Resolution 16-041 (Attachment 4).    

 

Erosion Control: 

The District exercises regulatory authority for erosion control in the City of Independence. 

 

The District’s Erosion Control rule is applicable for any project exceeding 5,000 square feet of land disturbance or 

50 cubic yards of excavation.  Because the proposed project involves approximately 475 cubic yards of fill within 



 

 

the City of Independence, the rule is triggered. Erosion control practices include the use of geotechnical material 

beneath the proposed rip rap, native seeding, and erosion control blanket for stabilization.    

 

The erosion and sediment control practices proposed for the project meet District standards.   

  

Floodplain Alteration: 

The District exercises regulatory authority for Floodplain Alteration in the City of Independence. 

 

The District’s Floodplain Alteration rule is triggered for any project proposing disturbance below the projected 100-

year high water elevation of a waterbody. The proposed project involves disturbance below the 100-year high water 

elevation of Painter Creek within the City of Independence, therefore, the rule is triggered. The rule requires that 

such activity not result in an increase of the 100-year high water elevation of the waterbody. All fill and grade 

stabilization within the floodplain is provided to replace existing floodplain fill that was lost to scour or prolonged 

inundation during the 2014 flood. As the project replaces previously existing fill, the volume of which can be 

verified through records in MCWD’s possession, and the proposed grading and fill within the floodplain will not 

cause a net decrease in storage capacity, nor will it cause an increase in the upstream or downstream 100-year flood 

elevation, staff reasons the purposes and intent of the rule are met without requiring the applicant to provide flood 

storage compensation for the volume “gained” in the 2014 event.  

 

New structures are not proposed as part of this project, therefore Section 3(f) does not apply to this project.  

 

The proposed project conforms to all applicable criteria of the District’s Floodplain Alteration rule. 

 

Waterbody Crossings & Structures: 

The District exercises regulatory authority for Waterbody Crossings & Structures in the City of Independence 

 

The District’s Waterbody Crossings & Structures rule is applicable for any project proposing a road, highway, 

utility, or associated structure in contact with the bed or bank of a waterbody.  The proposed project involves 

repairing an existing road crossing within Painter Creek, therefore, the rule is triggered.   

 

Currently, the cattle crossing uses an eight-foot culvert to convey the flow of Painter Creek underneath the farm 

road. An initial analysis showed that the culvert is undersized compared to upstream and downstream crossings. The 

crossing was designed so that 100-yr flows and above will not top the entire road. The 16 foot wide high-flow 

crossing will provide an alternate flow path and keep surface flows below 3 ft/second. The project does not propose 

changes to the existing culvert size, length, or invert elevations. The applicant has demonstrated that the addition of 

the over-flow section will maintain the creek’s hydraulic capacity under Section 3(b) of the rule. Additionally, the 

project will not adversely affect water quality as the crossing will limit further sediment erosion by re-establishing 

the crossing and installing concrete slabs as opposed to gravel at the high-flow section.   

 

The Waterbody Crossings and Structures rule requires that two alternatives be analyzed in order to evaluate minimal 

impact design standards. Initially, an alternate crossing was examined upstream of the current crossing, located on 

the northeastern portion of PID #3511824240002. This crossing would be a completely new impact and would result 

in wetland fill. In order to avoid wetland impacts at this crossing location, the design would need to have been a 

board walk which spanned approximately 500-linear feet of wetland. This design was not found to be appropriate 

for cattle crossing. A no-build alternative was also evaluated, and would result in the cattle continuing to cross 

through low-flow areas and continue to cause erosion of the remaining road and channel. The proposed design was 

found to be the minimal impact solution as it utilizes the existing road footprint and culvert, it proposes hard 

armoring in order to limit further erosion of the road, incorporates a high-flow design so that water will pass over 

concrete slabs as opposed to over-topping the road.   

 

Paragraph 3(a) requires that a crossing in the bed or bank of a public water such as Painter Creek must meet a 

demonstrated public benefit. Painter Creek is also a legal public ditch. Under Minnesota Statutes chapter 103E, the 

owner of property through which a ditch traverses is entitled to maintain crossings that ensure continued hydraulic 

capacity of the ditch. That is, the chapter evidences a legislative determination that a landowner may maintain a 

crossing to facilitate use of his property, as long as the crossing ensures the continued hydraulic capacity of the 

system. This project serves to maintain the hydraulic capacity of the ditch while also improving the crossing design 

to limit continued erosion of sediment into the waterbody.  

 



 

 

The crossing repair does not limit or restrict wildlife from navigating through and across Painter Creek.  

 

The proposed project conforms to all applicable criteria of the District’s Waterbody Crossings and Structures Rule.  

 
Wetland Protection  

The District exercises regulatory authority for Wetland Protection and is the WCA Local Government Unit (LGU) 

in the City of Independence.  

 

The District’s wetland protection rule is applicable for any project proposing to drain, fill, or excavate a wetland. 

The proposed project involves the replacement of 475-cubic yards of fill across 0.12-acre, therefore, the rule is 

triggered. The existing crossing is within a Public Water Wetland. Regulation of public water wetlands is not within 

the purview of the WCA and they are regulated by the Minnesota Department of Natural Resources (DNR), 

however the DNR has waived its jurisdiction to WCA for this project.   

 

Pursuant to Section 2(a) of the District’s Wetland Protection rule incorporates exemptions and no-loss criteria as set 

forth by WCA. The applicant has applied for a No-Loss decision under WCA 8420.0415 Subpt. A for 0.12-ac of fill 

associated with replacing the existing road. Aerial images and pictures submitted by the applicant show that the area 

identified as wetland impact previously existed as the dirt road. Since the project is replacing this footprint and does 

not propose to exceed the previous limits of the road, it will not result in wetland impact. The No-Loss Notice of 

Decision is drafted and attached for Board consideration and approval (Attachment 5).  

 

Exception: 

Projects that trigger the District’s Waterbody Crossings and Structures rule also trigger the Buffer Provision of the 

District’s Wetland Protection rule. The proposed cattle crossing is within a Preserve Wetland as classified by the 

District’s Functional Assessment of Wetlands and requires a 75-foot buffer. The Conservation Easement provides 

protection over 350-acre of land on 8 parcels, including the Mooney property on which the crossing is located 

(Attachment 6). The easement (944 Contour Easement as shown on Attachment 6) restricts the landowners from 

construction of permanent or temporary structures, the installation of utilities, surface alteration, soil and water 

degradation, placement of fill, and vegetation removal. These are the same restrictions provided by the typical 

Buffer Declaration that would be required by the District. The executed Easement provides upland and wetland 

protection over a much larger area of the natural resource than if the buffer rule was simply applied to the Mooney 

Property.  

 

Staff recommends approval of the Notice of Decision for No-Loss and the exception which utilizes the Conservation 

Easement in place of a typically required wetland buffer declaration.  

 

 

 

Attachments: 

1. Location Map 

2. Site Plan 

3. MCWD Permit 08-305 and WCA Decision W08-33    

4. MCWD Board Resolution 16-041 

5. W16-45 Draft Notice of Decision 

6. Easement Map 

 

 

__________________________________________________________________________            ____ 

Katherine Sylvia                                                                                         Date: 8/25/2016 



 





The Minnehaha Creek

Watershed District is

committed to a

leadership role in

protecting, improving

and managing the

surface waters and

affiliated groundwater

resources within the

District, including their

relationships to the

ecosystems of which they

are an integral part. 

We achieve our mission

through regulation, 

capital projects, 

education, cooperative

endeavors, and other

programs based on

sound science, 

innovative thinking, an

informed and engaged

constituency, and the

cost effective use of

public funds. 

Hiflnehaha Greek Watershed District. 

IMPROVING QUALITY OF WATER, QUALITY OF LIFE

Pursuant to Minnesota Statutes Chapter 103D, and on the basis of statements

and information contained in the permit application, correspondence, plans, 

maps, and all other supporting data submitted by the applicant, and made a part
hereof by reference, PERMISSION IS HEREBY GRANTED to the applicant
named below for use and development of land in the Minnehaha Creek

Watershed District. 

Issued to: Mary Johnson & Carole Mooney Permit No: 08 -305

Location: 6330 County Rd 6, Minnetrista

Purpose: Rule B: Erosion Control

Date of Issuance: 11/ 26/ 2008 Date of Expiration: 11/ 26/ 2009

By Order of the Board of Managers

Beck oudek

District Technician

This permit is not transferable without District approval, and is valid to the date of

expiration. No activity is authorized beyond the expiration date. If the permittee
requires more time to complete the project, an application for renewal of the

permit must be received by the District at least 30 days before expiration. 

The applicant is responsible for compliance with all District Rules and for the

action of their representatives, contractors, and employees. 

Conditions: Project to be completed as described in plans submitted to the

MCWD office on November 12, 2008 according to the provisions
of this permit. 

Properly install and maintain all required MCWD Rule B, 
erosion control measures until the disturbed areas are

restabilized

When the site is restablilized and the MCWD staff has
performed a final inspection, all silt fences must be removed

Statement concerning fees for inspections, violations, etc... on following page) 

18202 Minnetonka Boulevard, Deephaven, MN 55391 • 952 - 471 -0590 • Fax: 952- 471- 0682 • www.minnehahacreek. org
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Hinehaha Creek Watershed District. 

IMPROVING QUALITY OF WATER, QUALITY OF LIFE

Inspection /Analysis /Monitoring Fees

A site inspection and monitoring by District staff will be performed where the
activity involves: 

a commercial /industrial /multi - family residential development
a single family residential development greater than 5 acres or of any size if
within the Minnehaha Creek subwatershed

any alteration of a floodplain or wetland
dredging within the beds, banks or shores of any protected water or wetland
a violation

any project which in the judgment of the District staff should be inspected
due to project location, scope, or construction techniques

In these cases, the applicant shall pay to the District a fee equal to the actual
costs of field inspection of the work, including investigation of the area affected
by the work, analysis of the work, and any subsequent monitoring of the work, 
which in the case of a violation shall be at least $ 35. 

Standard Fee Schedule

District professional staff

District interns

District clerical staff

Consulting Senior Engineer
Consulting Engineer /Technician
District Counsel

Application fee

Copy costs
Color copy costs
Audio tapes

Watershed Plan ( Paper) 

Watershed Plan CD

CIP

Hourly

51. 01* 

31. 30* 

46. 09* 

contracted rate

contracted rate

contracted rate

10. 00

25 + actual staff time

1. 00 + actual staff time

20. 00 each

cost of production

10. 00 each

10. 00 each

18202 Minnetonka Boulevard, Deephaven, MN 55391 • 952 - 471 -0590 • Fax: 952- 471- 0682 • www. minnehahacreek. org
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Name and Address of Local Government Unit: Minnehaha Creek Watershed District

Name of Applicant: Mary Johnson/ Carole Mooney Project Name: Cattle Crossing

Repair ,
1 / 

Application Number: - 33

Type of Application (check one): 

Date of Decision: 11 -7 -08

Check One: ® Approved

Exemption

No Loss

Replacement Plan

Banking Plan

Wetland Boundary / Type

Approved with conditions (see note on page 2 regarding use of wetland banking credits) 

Denied

Summary of Project/Decision (indicate• exemption number per MN Rule 8420.0122, if applicable) ?Subp. 5
The landowner is proposing to repair a cattle crossing over Painter Creek. A beaver dam was constructed
downstream of the previously existing cattle crossing over the creek. The presence of the dam caused
impoundment of water which backed up flow upstream and caused erosion on both sides of an existing
culvert within the creek. Since Painter Creek is a judicial ditch, Minnehaha Creek, the public ditch

authority responded to the landowners request to remove the beaver dam. Once the beaver dam was

removed the erosion on both sides of the culvert was apparent and the landowner subsequently applied to
replace the eroded material. 

The repairs will consist of the placement of approximately 300 cubic yards of fill to reconstruct-the

previously existing, 12' wide crossing with 3: 1 side slopes. The fill material will receive seed and mulch
following installation to ensure adequate soil stabilization. 

Pursuant to Chapter 8420.0122 Subp. 5: Wetland areas may be drained, excavated or filled if the
landowner can show that the wetland was created solely y actions, the purpose of which was not to create
the wetland. 

Given the presence of the beaver dam downstream and the erosion that was visible in aerial photographs, 

the incidental exemption criteria has been met. 

List of Addressees: 

Landowner: 

Mary Johnson/Carole Mooney
6330 County Road 6
Maple Plain, MN 55359

Page l of 2
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Members of Technical Evaluation Panel: 

Lynda Peterson

MN BWSR

520 Lafayette Road, 2nd Floor
St. Paul MN 55155

Stacey Lijewski
Hennepin County Environmental Services
417 N 5th St, Ste 200

Minneapolis MN 55401 -3206

Reg. Env. Assess. Ecol. 
Div. Ecol. Services

1200 Warner Road

St. Paul MN 55106

Jack Gleason

DNR Waters

1200 Warner Road

St. Paul MN 55106

Dept of the ACOE, St. Paul District

Attn: CO -R

190 5th StE

St. Paul MN 55101 - 1638

Watershed District or- Watershed Management Organization (If Applicable): 

Department ofNatural Resources Regional Office ( select appropriate office): 
NW Region: NE Region: Central Region: Southern Region: 

Regional Director Reg. Env. Assess. Ecol. Reg. Env. Assess. Ecol. Reg. Env. Assess. Ecol. 
2115 Birchmont -Beach Rd. NE Div. Ecol. Services Div. Ecol. Services Div.' Ecol. Services

Bemidji, MN 56601 1201 E. Hwy. 2 1200 Warner Road 261 Hwy. 15 South
Grand Rapids, MN 55744 St. Paul „MN 55106 New Ulm, MN 56073

DNR TEP Representative ( if different than above) 

Corp of Engineers Project Manager @

Page 2of2
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Department of the Army, Corps of Engineers, St. Paul District
ATTN: CO -R, 190 Fifth Street East

St. Paul, MN 55101 -1638

Individual members of the public who requested a copy, summary only

You are hereby notified that the decision of the Local Government Unit on. the above - 
referenced application was made on the date stated above. A copy of the Local Government
Unit' s Findings and Conclusions is attached. Pursuant to Minn. R. 8420.0200 and 8420.0250

any appeal of the decision must be commenced by mailing a petition for appeal within thirty (30) 
calendar days of the date of the mailing of this Notice to the following as indicated: 

Check one: 

For LGU staffdecisions and decisions made ( For LGU decisions made after a public hearing) 

without a public hearing, list name and address of Executive Director
LGU governing body or designated appeal body.) Minnesota Board of Water and Sol] Resources

520 Lafayette Road North

St. Paul, MN 55155

NOTE: Approval of Wetland Replacement Plan Applications involving the use of wetland
banking credits is conditional upon withdrawal of the appropriate credits fiom the state wetland
bank. No wetland impacts may commence until the applicant receives a copy of the fully signed
and executed " Application for Withdrawal of Wetland Credits," signed by the BWSR wetland
bank administrator certifying that the wetland bank credits have been debited. 

THIS DECISION ONLY APPLIES TO the Minnesota Wetland Conservation Act. Additional approvals or

permits from local, state, andfederal agencies may be required. Check with all appropriate authorities
before commencing work in or near wetlands. 

Applicant proceeds at their own risk ifwork authorized by this decision is started before the appeal time period has
expired. If this decision is reversed or revised under appeal the applicant is responsible for all wetland impacts. 

LOCAL G MENT UNIT

11 - 10 -08

Si ature Date

James Wisker, MCWD Regulatory Program Manager
Name and Title

Page 3 of 2
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DRAFT for discussion purposes only and subject to Board approval and the availability of funds. 
Resolutions are not final until approved by the Board and signed by the Board Secretary. 

Minnehaha Creek Watershed District   REQUEST FOR BOARD ACTION 

 
MEETING DATE: April 28, 2016  
  
TITLE: Authorization to enter into an agreement for crossing repair and conveyance of 

easements over Painter Marsh 
 
RESOLUTION NUMBER: 16-041 
          
PREPARED BY:   Renae Clark    
 
E-MAIL: rclark@minnehahacreek.org  TELEPHONE: 952-641-4510 
 
REVIEWED BY:  Administrator   Counsel  Program Director: James Wisker    
   Board Committee  Engineer  Other 

    
WORKSHOP ACTION:  

 
 Advance to Board mtg. Consent Agenda.  Advance to Board meeting for discussion prior to 

action.  
 

 Refer to a future workshop (date):_______  Refer to taskforce or committee 
(date):______________   

 Return to staff for additional work.   No further action requested.    
 

 Other (specify): Action 
 

 
PURPOSE or ACTION REQUESTED:  
Authorization to enter into an agreement for the conveyance of easements for eight parcels and the District’s 
repair of a cattle crossing. 
 
PROJECT/PROGRAM LOCATION:   
Painter Creek Subwatershed – See attached map 
 
PROJECT TIMELINE:   

 2015 Negotiated easement terms 

 May 2016 execute easements 

 May 2016 solicit quotes for reconstruction of the crossing 

 Fall 2016 estimated timing for construction 
 
PROJECT/PROGRAM COST: 
Fund name and number: Project Maintenance and Land Management, 2003 
Current budget: $546,429 
Expenditures to date: $13,483 
Requested amount of funding: $14,670* 
 
*The engineer’s estimate of construction for the crossing repair is $37,870. Because the crossing was repaired 
by the District in 2008, and its disrepair is due in part to recent flooding, its reconstruction is eligible for Federal 
Emergency Management Agency (FEMA) funding which is being coordinated by the District. FEMA has 



DRAFT for discussion purposes only and subject to Board approval and the availability of funds. 
Resolutions are not final until approved by the Board and signed by the Board Secretary. 

approved a reimbursement amount of $23,200. The remaining funds needed for construction will be precisely 
known upon receipt of quotes which is scheduled to be brought for Board consideration in May 2016. 
 
PAST BOARD ACTIONS: 

 Resolution 06-025: Acting under MN Statute 103 E.701 as the public drainage authority, the MCWD 
Board of Managers authorized the District to undertake repair of a cattle crossing of Painter Creek on 
property owned by Dean and Dawn Mooney, leased by Marvin Johnson. 

 

 Resolution 15-060: Authorization of a Memorandum of Understanding with Marvin Johnson, Dean and 
Dawn Mooney and Hilltop Farm to perform conservation area planning and repair of a cattle crossing 
within an approximate 350 acre area over Painter Marsh within the City of Independence and 
authorization to contract with Wenck Associates for the design of a new cattle crossing. 

 
SUMMARY:  
The requested Board Action seeks approval of an Agreement between MCWD, Marvin Johnson, Dean and Dawn 
Mooney and Hilltop Farm under which the MCWD will receive perpetual conservation easements on eight parcels 
allowing the MCWD perform habitat/wetland enhancement and manage hydrology on a large portion of Painter 
marsh and, in exchange, will repair an existing crossing over the Painter Creek channel and maintain the crossing 
for five years. Because the existing crossing, which was repaired by the District in 2008, is in disrepair due in 
some measure to recent flooding, its repair or reconstruction is eligible for Federal Emergency Management 
Agency (FEMA) funding which is being coordinated by the District. .     
 
The Painter Creek Subwatershed is a developing area in the western portion of MCWD. Painter Creek, also 
known as county Ditch 10, an altered natural watercourse and a public drainage system constructed in 1908, 
drains from the headwaters at Lake Katrina (Baker Park Reserve), through Painter Marsh to Jennings Bay on 
Lake Minnetonka. Jennings Bay is currently on the State Impaired Waters List and has historically had water 
quality issues. In 2004, MCWD undertook a Painter Creek Feasibility Study to assess the methods available to 
restore water quality to Jennings Bay and its tributary area, with primary emphasis on the Painter Creek 
Subwatershed and identified opportunities within Painter Marsh. The marsh in its current extent lies on portions 
of about 16 parcels. Four of these are owned by Marvin Johnson, one by Grace Johnson, one by Dean and 
Dawn Mooney, and three by Hilltop Farm.  Three are owned by the District.  The others are owned by private 
parties. 
 
A cattle crossing over Painter Creek where it enters the northern edge of the marsh, on the property of Dean 
and Dawn Mooney, was repaired by the District in 2008, in its role as drainage authority. The crossing is primarily 
utilized by Marvin Johnson who leases the land. As part of discussions with members of the Johnson family 
regarding the disrepair of the crossing due in part to the 2014 high water, the District and members of the Johnson 
family have memorialized in a memorandum of understanding mutual conservation goals for Painter Marsh and 
adjacent properties. 
 
The memorandum of understanding outlined the following general areas of collaboration: 
 
1. Physical assessment of the hydrologic, hydraulic and ecological conditions of Painter Marsh and the 
potential for a beneficial restoration and conservation plan.   
 
2. Cooperation in review of Owners’ intentions for maintenance, use and development of their properties and 
the compatibility of Owners’ intentions with preservation and ecological improvement of Painter Marsh.  At 
Owners’ request, the District would assist in reviewing the regulatory context under WCA and District rules and 
in consulting with the City of Independence with respect to city land use plans, ordinances and controls. 
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3. The District, in consultation with and with cooperation of Owners, would prepare for a reconstructed 
crossing.  For this purpose, the District would take steps to seek to secure FEMA funding and applicable 
permits and would authorize the District engineer to prepare a design in accordance with legal constraints.  
The MOU stated that the warranty for the crossing design and responsibility for construction would be 
determined in a subsequent, legally binding agreement.    
 
4. Cooperation in the development of the terms of easements that would protect the water quality, flood 
management and ecological features of Painter Marsh and allow the District to undertake projects to preserve 
and enhance those features. Owners would also facilitate contact with other property owners not signatory to 
the MOU and assist to gain those owners’ cooperation in the goals of the MOU and in conveying easements 
necessary to support the District’s work.   
 
Subsequently, an agreement and an easement for each of the eight parcels was developed consistent with the 
intentions set forth in the MOU. Staff and the Johnsons remain in cooperation to pursue easements throughout 
remaining areas of Painter Marsh. 
 
Staff is currently in the process of soliciting quotes for construction of the crossing and expects to bring a 
recommendation for Board consideration in May. FEMA representatives have advised that the work is eligible 
for funding up to $23,200.  Work not covered by FEMA funding, along with the approximately $8,000 design 
cost, will be funded from the District’s budgeted Project Maintenance and Land Management funds. 
 
ATTACHMENTS: 

1. Parcel Identification Map 
2. Agreement for Crossing Repair and Conveyance of Easements 

a. Attachment A: Easements 
1) G. Johnson 
2) Mooney 
3) M. Johnson 
4) M. Johnson 
5) Hilltop Farm 
6) Hilltop Farm 
7) Attachment B to easements: 945.57 description and 944 description  
8) Attachment C to easements: Proposed Painter Marsh Overall Easements 

b. Attachment B: Cattle Crossing Plan 
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RESOLUTION 

 
RESOLUTION NUMBER: 16-041 
 
TITLE:  Authorization to enter into an agreement for crossing repair and conveyance of 

easements over Painter Marsh 
 
WHEREAS, the Minnehaha Creek Watershed District has identified the Painter Creek subwatershed as a 

priority area for Capital Improvements in its 2007 watershed management plan (WMP); 
 
WHEREAS, under the watershed law and its WMP, the District is responsible to manage wetland and related 

surface water resources within its boundaries for public flood management, water quality and 
ecological benefits;  

 
WHEREAS,  the District also serves as the drainage authority under Minnesota Statutes chapter 103E for 

public drainage systems within the watershed including Painter Creek (County Ditch 10); 
 
WHEREAS, the U.S. Army Corps of Engineers (USACE) has performed feasibility work for wetland and 

related water resource restoration within the Painter Creek subwatershed including Painter 
Marsh, and the USACE and the District is exploring opportunities to implement identified 
restoration work through cooperation and cost-sharing; 

 
WHEREAS,  the Board of Managers authorized a memorandum of understanding (MOU) with Marvin 

Johnson, Dean and Dawn Mooney, and Hilltop Farm, owners of land underlying Painter Marsh, 
to explore means to achieve preservation and ecological improvement of Painter Marsh 
consistent with these parties’ intent as to the maintenance, use and development of their 
properties and to prepare for reconstruction of a cattle crossing over Painter Creek damaged by 
recent high water; and 

 
WHEREAS, staff, in consultation with Marvin Johnson, Dean and Dawn Mooney and Hilltop Farm have 

prepared plans for a reconstructed cattle crossing and easements to convey rights to MCWD 
and the U.S. Army Corps of Engineers to perform ecological restoration work within Painter 
Marsh. 

 
NOW, THEREFORE, BE IT RESOLVED that the District Administrator is authorized to execute the attached 

Agreement for Crossing Repair and Conveyance of Easements, and all easements to be 
conveyed thereunder as attached, with non-material changes and on advice of counsel, as well 
as any additional access easements required, and to take all steps necessary to provide for the 
recording or registration of the easements and the District’s fulfillment of its obligations under 
the agreement; 

 
 
Resolution Number 16-041 was moved by Manager _____________, seconded by Manager ____________.  
Motion to adopt the resolution ___ ayes, ___ nays, ___abstentions.  Date: April 25, 2016. 
 
_______________________________________________________ Date:____________________________ 
Secretary 
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AGREEMENT for CROSSING REPAIR and CONVEYANCE of EASEMENTS 
 

Minnehaha Creek Watershed District, Marvin Johnson, Grace Johnson, 
Dean and Dawn Mooney and Hilltop Farms Inc. 

 
Painter Marsh, City of Independence 

 
 
This  Agreement for Crossing Repair and Conveyance of Easements (“Agreement”) is 
made among the Minnehaha Creek Watershed District, a political subdivision of the 
State of Minnesota (“District”), and Marvin Johnson; Dean and Dawn Mooney; and 
Hilltop Farm, a Johnson family trust, owners of land surrounding and including 
Painter Marsh within the City of Independence (together, “Owners”). 
 

Statement of Purpose 
 
A. Under governing law and its adopted watershed management plan, the District is 
responsible to manage wetland and related surface water resources within its 
boundaries for public flood management, water quality and ecological benefits.  In 
addition, the District is the drainage authority under Minnesota Statutes chapter 
103E for public drainage systems within the watershed and, within the City of 
Independence, implements the Minnesota Wetland Conservation Act (WCA) and 
District rules governing impacts to wetlands. 
 
B. Painter Marsh occupies an area of about 350 acres, lying between County Roads 6 
and 26.  It is within a 13.5-square-mile watershed that drains to Jennings Bay, Lake 
Minnetonka.  Jennings Bay is listed on the State Impaired Waters List.  Painter 
Marsh encompasses approximately 6,000 lineal feet of Painter Creek.  This portion 
of the creek also is within Hennepin County Judicial Ditch #10, a public drainage 
system under state law.  Painter Marsh is contiguous to and encompasses lands that 
the District owns, or on which it holds easements, for conservation purposes and on 
which it has built and maintains capital improvements to protect and improve 
ecosystem function and water quality.  
 
C. The marsh in its current extent of ordinary flowage lies on portions of 16 parcels 
of record, more or less.  Four of these are owned by Marvin Johnson, one by Dean 
and Dawn Mooney, and one by Hilltop Farm.  Three are owned by the District.  The 
others are owned by private parties not signatory to this MOU. 
 
D. Owners’ parcels presently are subject to non-intensive uses including large-lot 
single-family residential use, cattle pasture, woodlot, and maple syruping.  Owners 
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are interested in preserving and enhancing the ecological condition of the marsh 
while also preserving use and economic value of their lands.   
  
E. A cattle crossing over the creek where it enters the northern edge of the marsh, on 
the property of Dean and Dawn Mooney, was repaired by the District in 2008, in its 
role as drainage authority.  The crossing is again in disrepair due in some measure to 
recent flooding.  Its repair or reconstruction may be eligible for Federal Emergency 
Management Agency (FEMA) funding.  The crossing is of use to Owners for cattle 
access to pasture, woodlot access and other purposes.      
 
F. The District’s purposes include managing and maintaining public drainage 
systems within its boundaries, assisting property owners to responsibly manage their 
wetland and stream resources, and acting to improve water quality and ecology.  
Federal funds, through the U.S. Army Corps of Engineers, may become available to 
the District for water resource enhancement work within Painter Marsh.   
 
G. Pursuant to a June 16, 2015 memorandum of understanding among the District 
and Owners, the District has prepared design plans for crossing reconstruction.  The 
parties now wish to proceed with cooperative efforts to reconstruct the crossing for 
Owners’ benefit while advancing mutual conservation objectives consistent with 
Owners’ desired use of their properties. 
 
THEREFORE this Agreement rests on mutual consideration and states legally binding 
terms to achieve the purposes stated above.  

 
Agreement 

 
1. Owners own in fee the following tracts of land: 
 
35-118-24-23-0001 
Grace Johnson 
6325 County Road 6 
Maple Plain, MN  55359 

35-118-24-24-0003 
Dean and Dawn Mooney 
6165 County Road 6 
Maple Plain, MN 55359 

35-118-24-24-0002 
Hilltop Farm Inc. 
Address unassigned 

35-118-24-31-0001 
Marvin Johnson 
Address unassigned 

35-118-24-32-0001 
Marvin Johnson 
Address unassigned 

35-118-24-34-0001 
Marvin Johnson 
Address unassigned 
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35-118-24-34-0002 
Hilltop Farm Inc. 
Address unassigned 

02-117-24-21-0001 
Hilltop Farm Inc. 
Address unassigned 
 
 

 
The owner(s) of record for each listed tract will execute an easement materially 
identical to the corresponding easement in Attachment A, attached hereto and 
incorporated herein. 
 
2. On receiving a fully executed easement from an Owner, the District will promptly 
file the easement for recording or registration at the Office of the Hennepin County 
Recorder - Registrar of Titles.  On filing of easements for all tracts listed in 
paragraph 1, above, the District will be obligated to reconstruct and maintain the 
cattle crossing pursuant to paragraphs 4-5, below.  
 
3. If all easements required under paragraph 2, above, have not been executed and 
delivered to the District by May 31, 2016, this Agreement will be deemed rescinded 
and the District will execute a release of easement that the Owner may file on the 
title for each easement that has been filed. 
 
4. Attachment B to this Agreement, incorporated herein, is a plan for reconstruction 
of the cattle crossing on the tract listed in paragraph 1 owned by Dean and Dawn 
Mooney.  Within one year of the vesting of the District’s obligation under paragraph 
2, above, the District, through such contracts as it may deem appropriate, will 
complete reconstruction of the crossing in material conformance to Attachment B 
and materially in the location stated therein.  A delay due to an Act of God will 
forgive a failure to meet this deadline provided that the District proceeds promptly 
to completion thereafter.  The District will give the Mooneys written notice of 
substantial and final completion.  On final completion of the crossing 
reconstruction, the Mooneys will assume ownership of the reconstructed crossing. 
 
5. The District, at its cost, will maintain the crossing in accordance with its duty as 
the drainage authority pursuant to Minnesota Statutes chapter 103E, to the extent 
of such a duty, and otherwise for a period of five (5) years from the date 
reconstruction is substantially complete, so that the crossing does not become a 
hydraulic obstruction and so that its use as a cattle crossing may be maintained.  The 
District is not, however, responsible for repair due to an act of an Owner, an 
Owner’s successor in title, or anyone acting under the permission or authority of 
either, other than the ordinary use contemplated herein. 
 



4 
 

6. The parties recognize that soil conditions under the crossing are poor and that 
the life expectancy of the proposed crossing repair will depend heavily on actual 
weather conditions and use.  Therefore, the District represents only that the 
crossing as reconstructed and maintained by the District will be structurally sound 
as an ordinary cattle crossing, and conform materially to Attachment B, for the 
maintenance period stated in paragraph 5.  The District does not represent that the 
crossing is suitable for any other use or purpose, nor does it represent that the 
crossing will meet requirements of the land use authority or any other regulatory 
authority for the purpose of any future proposed use of the surrounding lands.  
 
7. The District may seek and apply external funds for its reconstruction and 
maintenance obligations under this Agreement.  Owners will cooperate with the 
District as necessary for the District to apply or qualify for such funds, provided that 
doing so creates no more than incidental expense and no additional property 
encumbrance. 
 
8.  The District and Owners will continue to cooperate to review Owner’s intentions 
for maintenance of their properties and the compatibility of Owners’ intentions with 
preservation and ecological improvement of Painter Marsh and surrounding land. 
At Owners’ request, the District may assist in reviewing the regulatory context under 
WCA and District rules and in consulting with the City of Independence with 
respect to city land use plans, ordinances and controls. 
    
9. The District holds each Owner harmless, and agrees to defend and indemnify each 
Owner, from and against any and all suits, actions, causes of action, proceedings, 
claims, costs and damages to the extent caused by the District’s failure to conform to 
the representation of paragraph 6, above.  Nothing in this Agreement creates a right 
in any third party or affects any immunity, defense or liability limit the District or an 
Owner enjoys under law. 
 
10. Each Owner and the District remains solely responsible to maintain liability and 
other insurance for their own acts and omissions under this Agreement and their own 
property interests.     
  
11.  A party will not exercise a right of enforcement against another party for injury 
or alteration to real property or fixtures resulting from a cause beyond the reasonable 
control of that party, including without limitation fire, flood, a precipitation event 
with a statistical recurrence interval of 100 years or more, storm and earth movement 
resulting from natural forces, and the act of a third party not under the authority or 
control of the party. 
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12. All recitals above are a part of this Agreement.  This Agreement is effective 
when fully executed by all Owners and the District.  Signature in counterparts is 
effective.   The District and an Owner may amend this Agreement only with respect 
to that Owner’s property and only by a writing duly executed by both parties and 
meeting all requirements of law.   
 
 
Each party signs below, intending thereby to be legally bound: 
 
MINNEHAHA CREEK WATERSHED DISTRICT 
 

Approved for Form and Execution: 
 
____________________________________  
MCWD Counsel 

 
 
____________________________________   Date:  
Sherry White, President 
15320 Minnetonka Blvd 
Minnetonka, MN  55345 
 
 
____________________________________   Date:  
Marvin Johnson 
6325 County Road 6 
Maple Plain, MN  55359 
 
 
____________________________________   Date: 
Dean Mooney 
6165 County Road 6 
Maple Plain, MN 55359 
 
____________________________________   Date: 
Dawn Mooney 
6165 County Road 6 
Maple Plain, MN 55359 
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HILLTOP FARM, a family trust 
 
 
____________________________________   Date: 
Marvin Johnson, President/Trustee 
6325 County Road 6 
Maple Plain, MN  55359 
 
 
 
ESTATE of GRACE JOHNSON 
 
 
___________________________________   Date: 
Marvin Johnson, Executor 
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Minnesota Wetland Conservation Act 

Notice of Decision 
 

Local Government Unit (LGU) 

Minnehaha Creek Watershed District 
Address 

15320 Minnetonka Blvd 

Minnetonka, MN 55345 

 

1. PROJECT INFORMATION 
Applicant Name 

 

Minnehaha Creek Watershed District, 

on behalf of Dean and Dawn Mooney 

Project Name 

 

Johnson Cattle Crossing 

 

Date of 

Application 

8/8/2016 

Application 

Complete  

8/8/16 

Application 

Number 

 

W16-45 

 Attach site locator map 

 

Type of Decision: 

 Wetland Boundary or Type                  No-Loss                  Exemption                Sequencing 

                                  Replacement Plan                                  Banking Plan 

 

Technical Evaluation Panel Findings and Recommendation (if any): 

 Approve                       Approve with conditions                                           Deny  

Summary (or attach):  

 

 

2. LOCAL GOVERNMENT UNIT DECISION 

Date of Decision: 8/26/2016 

 Approved                              Approved with conditions (include below)                        Denied  

 

LGU Findings and Conclusions (attach additional sheets as necessary): 
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For Replacement Plans using credits from the State Wetland Bank: 

Bank Account # 
      

Bank Service Area 
      

County 
      

Credits Approved for 

Withdrawal (sq. ft. or nearest 

.01 acre) 
 

Replacement Plan Approval Conditions.  In addition to any conditions specified by the LGU, the 

approval of a Wetland Replacement Plan is conditional upon the following: 

 Financial Assurance: For project-specific replacement that is not in-advance, a financial assurance 

specified by the LGU must be submitted to the LGU in accordance with MN Rule 8420.0522, Subp. 9 

(List amount and type in LGU Findings). 

 Deed Recording: For project-specific replacement, evidence must be provided to the LGU that the 

BWSR “Declaration of Restrictions and Covenants” and “Consent to Replacement Wetland” forms 

have been filed with the county recorder’s office in which the replacement wetland is located. 

 Credit Withdrawal: For replacement consisting of wetland bank credits, confirmation that BWSR 

has withdrawn the credits from the state wetland bank as specified in the approved replacement plan. 

Wetlands may not be impacted until all applicable conditions have been met! 
 

LGU Authorized Signature: 

Signing and mailing of this completed form to the appropriate recipients in accordance with 8420.0255, 

Subp. 5 provides notice that a decision was made by the LGU under the Wetland Conservation Act as 

specified above.  If additional details on the decision exist, they have been provided to the landowner 

and are available from the LGU upon request. 
Name 

 

Title 

 

Signature 
 

Date 

 

Phone Number and E-mail 
(952) 473-2855 
ksylvia@minnehahacreek.org 

 

THIS DECISION ONLY APPLIES TO THE MINNESOTA WETLAND CONSERVATION ACT.  

Additional approvals or permits from local, state, and federal agencies may be required.  Check with all 

appropriate authorities before commencing work in or near wetlands.   

Minnehaha Creek Watershed District, on behalf of Dean and Dawn Mooney (the Applicant) 

has applied for a No-Loss decision for proposed fill associated with replacing an existing 

cattle crossing within a Public Water Wetland located at 6165 County Road 6 in the City of 

Independence, Hennepin County, Minnesota (PID 3511824240003). Legal description: 

Section 35, Township 118, Range 24. The complete application was received on August 8, 

2016. 

 

The applicant is proposing to repair an existing cattle crossing which spans Painter Creek and 

associated wetland marsh. This wetland is classified as Public Water Wetland and the DNR has 

waived jurisdiction of this Project to WCA. The previously existing cattle crossing partially washed 

out due to flooding and extended innundation associated with the 2014 flood events.  The applicant 

has submitted photos and aerial imagery to show the road in its previous existing state. The applicant 

proposes to replace the crossing with the original material (clay and rip-rap) and will also limit the 

construction to the previously existing footprint. Approximately 0.12-acre of fill will be required to 

complete the crossing.   

 

MCWD determines that the proposed activity qualifies as No-Loss as it meets the criteria of 

8420.0415 Subp A (an activity that does not impact a wetland) as the proposed fill is to replace an 

existing road. This decision is valid for 5 years.  
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Applicants proceed at their own risk if work authorized by this decision is started before the time period 

for appeal (30 days) has expired. If this decision is reversed or revised under appeal, the applicant may be 

responsible for restoring or replacing all wetland impacts.  

This decision is valid for three years from the date of decision unless a longer period is advised by the TEP 

and specified in this notice of decision. 
 

 

3. APPEAL OF THIS DECISION 
Pursuant to MN Rule 8420.0905, any appeal of this decision can only be commenced by mailing a petition 

for appeal, including applicable fee, within thirty (30) calendar days of the date of the mailing of this Notice 

to the following as indicated:  

Check one: 

  Appeal of an LGU staff decision.  Send 

petition and $0 fee (if applicable) to: 
Minnehaha Creek Watershed District 

15320 Minnetonka Blvd 

Minnetonka, MN 55345 

 Appeal of LGU governing body decision.  

Send petition and $500 filing fee to: 
    Executive Director 
    Minnesota Board of Water and Soil Resources 
    520 Lafayette Road North 

    St. Paul, MN 55155 
 

 

4. LIST OF ADDRESSEES 

  SWCD TEP member: Stacey Lijewski – stacey.lijewski@hennepin.us 

  BWSR TEP member: Ben Meyer – ben.meyer@state.mn.us 
  LGU TEP member (if different than LGU Contact):       
  DNR TEP member:  

  DNR Regional Office (if different than DNR TEP member): Becky Horton—

becky.horton@state.mn.us 
  WD or WMO (if applicable):       
  Applicant (notice only) and Landowner (if different): Tiffany Schaufler (MCWD)- 

tschaufler@minnehahacreek.org  

  Members of the public who requested notice (notice only): Toni Hirsch (Independence) 

thirsch@ci.independence.mn.us  

  Corps of Engineers Project Manager (notice only): Melissa Jenny –

melissa.m.jenny@usace.army.mil 
  BWSR Wetland Bank Coordinator (wetland bank plan applications only) 

 

 

5. MAILING INFORMATION 

 For a list of BWSR TEP representatives: www.bwsr.state.mn.us/aboutbwsr/workareas/WCA_areas.pdf 

 For a list of DNR TEP representatives: www.bwsr.state.mn.us/wetlands/wca/DNR_TEP_contacts.pdf 

 Department of Natural Resources Regional Offices: 
NW Region: 

Reg. Env. Assess. Ecol. 

Div. Ecol. Resources 

2115 Birchmont Beach Rd. 

NE 

Bemidji, MN  56601 

NE Region: 

Reg. Env. Assess. Ecol. 

Div. Ecol. Resources 

1201 E. Hwy. 2 

Grand Rapids, MN 

55744 

Central Region: 

Reg. Env. Assess. 

Ecol. 

Div. Ecol. Resources 

1200 Warner Road 

St. Paul, MN  55106 

Southern Region: 

Reg. Env. Assess. Ecol. 

Div. Ecol. Resources 

261 Hwy. 15 South 

New Ulm, MN  56073 

For a map of DNR Administrative Regions, see: http://files.dnr.state.mn.us/aboutdnr/dnr_regions.pdf 

 For a list of Corps of Project Managers: www.mvp.usace.army.mil/regulatory/default.asp?pageid=687    

or send to: 

US Army Corps of Engineers 

http://www.bwsr.state.mn.us/aboutbwsr/workareas/WCA_areas.pdf
http://www.bwsr.state.mn.us/wetlands/wca/DNR_TEP_contacts.pdf
http://files.dnr.state.mn.us/aboutdnr/dnr_regions.pdf
http://www.mvp.usace.army.mil/regulatory/default.asp?pageid=687
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St. Paul District, ATTN: OP-R 

180 Fifth St. East, Suite 700 

  St. Paul, MN 55101-1678 

 For Wetland Bank Plan applications, also send a copy of the application to: 

Minnesota Board of Water and Soil Resources 

       Wetland Bank Coordinator 

       520 Lafayette Road North 

       St. Paul, MN 55155 

 

6. ATTACHMENTS 

In addition to the site locator map, list any other attachments: 
 W16-45 Application 
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Attachment 2: Proposed Painter Marsh Overall Easements Map
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