Permit Application No.: 17-584 Rules: Erosion Control, Wetland Protection
Shoreline & Streambank Stabilization,
Floodplain Alteration, Waterbody Crossings
& Structures, and Variance

Applicant; Metropolitan Council Environmental Services & Hennepin County Received: 11/15/17
Project:  L38 Interceptor Replacement Project Complete: 3/13/18
Location: CSAH 44 from approximately Halsted Lane in the City of Mound, South through Noticed: 3/8/18

Minnetrista to Highway 7, and East on Highway 7 to approximately Baycliffe Road in
the City of Victoria

Recommendation:
Staff recommend approval with the following conditions:
e Submission of an executed maintenance agreement for Waterbody Crossings & Structures after approval of a draft by
MCWD staff
e Identification of the Contractor responsible for implementing the erosion control plan
e  Submission of documentation of acquisition of all land-use rights necessary for the proposed work
e  Submission of a copy of the NPDES permit number;

Background:
The Metropolitan Council Environmental Services (MCES) and Hennepin County have applied for a MCWD permit for Erosion

Control, Wetland Protection, Shoreline & Streambank Stabilization, Floodplain Alteration, Waterbody Crossings & Structures,
and Variance from the required setback for tunneling under a watercourse and from the minimum wetland buffer width and total
buffer area requirement for one wetland for the L38 Interceptor Replacement Project (Project). The Project is located along
approximately 4 miles of the right-of-way (ROW) for Westedge Boulevard, CSAH 44, Shadywood Lane, and Trunk Highway 7
in the Cities of Mound, Minnetrista, and Victoria. The project will upgrade the sanitary interceptor line, install a permanent
cleanout structure located at 3205 Eagle Bluff Road, and upgrade existing stormsewer utilities. MCES and Hennepin County
have a Cooperative Agreement for the construction and maintenance of the Project (attachment 3). As outlined in Cooperative
Agreement the MCES is the agency responsible for the construction of the Project and Hennepin County is the agency
responsible for the maintenance of the utilities. For the purposes of the permit report the use of the term “applicant” is in
reference to the MCES. The Project requires approvals from the City of Mound, Minnetrista, Three Rivers Park District,
MnDOT, and Hennepin County, along with acquisition of temporary and permanent easements with residential landowners;
MCES has submitted all necessary permit applications and has initiated the easement acquisition process. MCES will update
MCWD staff on the status of permits and easements. Approval of the MCWD permit is recommended to be contingent on
acquisition of the necessary easements.

Per section 2(d)(1) of the Stormwater Management Rule, linear projects, including utilities, that create less than 10,000 square
feet of new impervious surface are exempt from the rule. As the project proposes to replace the road with no increase in
impervious surface, the Stormwater Management Rule is not applicable to the proposed utility replacement.

Per Section 2(b) of the Stormwater Management Rule, new development that creates less than 20% new impervious surface is
exempt from the Stormwater Management Rule. The project proposes to create approximately 350 square feet of new impervious
surface for the permanent placement of a concrete slab and clean out structure. The Structure will be located on a 1.53 acre
undeveloped parcel at 3205 Eagle Bluff Road in the City of Minnetrista. Because the impervious surface of 350 sf is 0.5% of the
parcel, this portion of the project is exempt from the Stormwater Management rule as well.

Erosion Control:

The District’s Erosion Control rule is applicable for any project that proposes earth disturbance of 5,000 square feet or 50 cubic
yards of excavation or fill. The proposed linear redevelopment alone will disturb approximately 13 acres of land; therefore, the
rule applies to all proposed work. The applicant has provided the proper erosion control measures including floating silt curtain,
silt fence, sediment control log, inlet protection, construction access stabilization, location of concrete washout, and final
stabilization, including six inches of topsoil (attachment 4). A copy of the NPDES permit number will be submitted to MCWD
per section 4(K) as listed in the recommendation for conditional approval.

The erosion control plan meets the District’s rule requirements.




Wetland Protection Rule:

Twenty wetlands were delineated along the project corridor. Eighteen of the delineated wetlands are within the ROW and
permanent easements. The City of Mound and MCWD, which exercises Wetland Conservation Act (WCA) jurisdiction in the
City of Victoria, waived administration of WCA to the City of Minnetrista as the LGU for wetlands within the project corridor.
The City of Minnetrista issued Notice of Decision (NOD) ML-15025 dated March 18™, 2016 and NOD ML-17028 dated August
1%, 2017, approving the wetland types and boundaries (attachment 5). WCA NOD ML-17028 approving a utilities exemption for
proposed impacts for the culvert replacements was sent on February 5, 2018 (attachment 6).

One of the utility replacements will involve excavation within a Type 2 wetland (Wetland 4). The WCA NOD for utility
exemptions does not apply to this impact as WCA does not regulate excavation in Type 2 wetlands, however, the District
regulates excavation in all wetland types. Per section 2(b) excavation in any type of wetland, except where specifically exempted
by the WCA, must meet WCA sequencing and replacement-plan requirements. The excavation is required for replacement of the
utility and therefore would qualify to meet the criteria for exemption under 8420.0420 Subp. 6 Utilties if excavation in Type 2
wetlands were regulated by the WCA. The WCA Utilities exemption requires that impacts be minimized to the greatest extent
possible and that the project alters less than one-half acre of wetland. The replacement involves 200 square feet of excavation
within the wetland and has been minimized to the greatest extent needed to replace the utility. Therefore, the excavation is
specifically exempt by the WCA, and sequencing and replacement requirements are not required to be met. Wetland 4 vegetation
consists of Reed Canary Grass and Common Buckthorn; both are invasive species that will be removed through the excavation.
The area will be reseeded with State Seed Mix 34-262 and 34-181, both seed mixes consist of native grasses, forbs, and sedges.

Per section 5(a) of the MCWD Wetland Protection Rule, wetland buffer is required when a project triggers the Waterbody
Crossing and Structures rule. The buffer width requirements for the Project were analyzed under section 6(e) for linear
reconstruction projects with the exception of the buffer width requirement at Wetland 6 which is located on the parcel that the
permeant clean-out structure is proposed. Per section 6(e), the provided applied buffer width for linear reconstruction projects
shall be limited to the extent of available ROW. The new permanent concrete slab associated clean-out structure is not
considered to be a linear reconstruction project; therefore, Wetland 6 located at 3205 Eagle Bluff Road in the City of Minnetrista
is subject to the buffer width requirements of section 6(a). The applicant has provided wetland buffers to the available extent of
the ROW and permanent easements to be acquired for the Project. Wetland 6, has a Preserve Management Class requiring a 75-
foot applied buffer width (attachment 7). The applicant is seeking a variance from Section 6(c) as the proposed buffer width does
not meet the minimum applied buffer width and total buffer area required for Wetland 6 as discussed in the Variance Section of
this report.

The below table, on the next page, outlines the wetlands, required applied buffer width for non-linear projects, provided applied
buffer width limited to extent of the ROW (with the exception of Wetland 6*), and if the wetland buffer is proposed to be
disturbed.




Wetland ID Management Class Requwedvf\/ip dF;Ir:Ed Buffer Prgz#gfv\ﬁgtp#ed Buffer Disturbance
1 Preserve 75’ 25’ Y
2 Preserve 75’ 25’ Y
3 Preserve 75’ 20° Y
4 Preserve 75’ 20° Y
s e o N
6* Preserve 75’ 85’ (max) 15° (min) Y
7 Manage 1 40° Varies 9°-18° Y
8 Manage 1 40° Varies 15°-17’ N
9 Unclassified n/a ng%q%ui';segjzggn\ql\énizd N
10 Preserve 75’ Varies 18’-26’ N
11 Preserve 75’ Varies 5°-10° Y
12 Manage 2 30° 30° Y
13 Manage 2 30° Varies 10°-27° N
14 Manage 1 40° Varies 20°-23’ N
15 Manage 2 30° 30° Y
16 Preserve 5’ 25’ Y
17 Manage 1 40’ 25 Y
18 Manage 1 40° Varies 7°-12.5° Y
19 Manage 3 20° 20° Y
20 Manage 2 30° 30° Y

Per section 7(c), buffer areas that will be disturbed by site activity must provide a revegetation, monitoring, and maintenance
plan. The applicant has demonstrated that soils in areas where the buffer is to be disturbed will be decompacted to 18 inches,
except for within 10 feet of existing underground utilities, 6 inches of organic material will be incorporated into the soils and the
areas will be seeded with State Seed Mix 36-211. The MCES and Hennepin County have submitted a maintenance and
monitoring plan (Specification 02900- Landscaping, Articles 1.10 & 3.18) in accordance with sections 7 and 10 of the rule.
Wetland buffer monumentation shall be provided along the buffer contour spaced no less than 100’ apart and where the buffer
crosses property lines as stated in Keynote 9 of the Wetland Buffer Plan.

MCWD and Hennepin County have an executed cooperative agreement that satisfies the maintenance agreement requirements for
buffers on public land or ROW per section 5(c) (attachment 8).

The Project as designed, with the exception of the minimum buffer width provided and total buffer area provided adjacent to
Wetland 6, meets the District’s Wetland Protection Rule.

Shoreline & Streambank Stabilization:

The District’s Shoreline and Streambank Stabilization rule is applicable for any project proposing an improvement or alteration of
the shoreline of a water basin or the bank of a watercourse. There are two locations where the existing culvert outfalls will be
replaced within the shoreline of Halsted Bay of Lake Minnetonka such that stabilization of the shorelines will be necessary. One
outfall is proposed to be replaced at the Sinclair site (Station 39+48) at Wetland 4 (attachment 9) and two culverts are proposed to
be replaced at the LS8 site near 3895 County Road 44 (Station 96+00) (attachment 10). The disturbed shoreline at each location
is proposed to be stabilized with a proprietary bioengineering stabilization product, referred to as flexamat, which provides
permanent erosion control. The mat consist of concrete blocks (6.5 x 6.5” with a 2.25” profile) locked together and embedded

'Provided buffer width, where less than the required width, is the maximum width that can be provided within the
right of way that is either presently owned or will be acquired by the applicants, excluding Wetland 6.




into a high strength geogrid. There is 1.5” spacing between the blocks that gives the mat flexibility and allows for optional
vegetation growth (product description provided by website http://www.flexamat.com/). The mat at the Sinclair site will be
seeded with State Seed Mix 34-181 and 34-626 and the mat at the LS8 site will be seeded with mixes 34-181 and 36-211. Both
seed mixes consist of native grasses and forbs.

Per section 3, the applicant has submitted an erosion intensity score for both locations which equated to a low score (attachment
11 & 12). Per section 3(b)(1), low erosion intensity shorelines shall utilize biological stabilization. Due to specific site
conditions such as, the amount of the proposed land disturbance associated with the culvert outfall replacement and the existing
bank contours, the applicant has requested to apply section 5, design flexibility as the erosion intensity score may have
inaccurately predicted the degree of erosion for the proposed conditions. The applicant has submitted an alternatives analysis that
included hard armoring stabilization and biological stabilization.

Staff recommends approval of the proposed bioengineering stabilization as the most minimal impact solution for the enhanced
short term stabilization during establishment of native vegetation (seed mixes 34-181, 34-626, & 36-211) and for long-term
stabilization of the bank to protect against erosion at the culvert outlets from modeled velocities during high intensity storm
events.

The bioengineered erosion-control mat will be installed at less than a 3:1 slope, will extend no more than three feet waterward,
and the area will be enclosed with a floating silt curtain, meeting the criteria for stabilization techniques per section 6.

All other instances where the replacement of an existing outfall come into contact with the shoreline are in-kind replacements in
conformance with the criteria of the rule and do not require a Shoreline Stabilization permit per section 2(c).

The project as designed meets the District’s Shoreline & Streambank Stabilization Rule.

Floodplain Alteration:

The District’s Floodplain Alteration rule is triggered for any alteration or filling of land below the 100-year high water level
(HWL) elevation of a waterbody. The District’s approved 100-year HWL for Lake Minnetonka is 931.5’. There are two
locations where the replacements of existing culvert outfalls cause disturbance and the existing contours will be altered below the
100- year HWL, therefore the Floodplain Alteration Rule is applicable. One outfall is proposed to be replaced at the Sinclair site
within Wetland 4 (attachment 13) and two culverts are proposed to be replaced at the LS8 site near 3895 County Road 44
(attachment 14). The applicant has provided land alteration quantities between the ordinary high water (OHW) elevation 929.4°
and the 100-year HWL elevation 931.5”. The below table describes the proposed fill and provided compensatory storage as
required under paragraph 3(a).

Floodplain Alteration between 929.4' & 931.5'

Site Fill (cy) Cut (cy) Floodplain Storage Created (cy)
Sinclair site at station 39+48 3.15 7.58 4.43
LS8 site at station 96+00 2.97 3.54 0.57

The proposed floodplain alteration will result in an increase of 5 cubic yards of floodplain storage capacity and the proposed fill
will not increase the 100-year HWL elevation. Additional land disturbances are proposed below the 100-year HWL for several of
the proposed stormsewer replacements along the project corridor. The additional land disturbances at these locations will not
result in fill below the 100-year HWL, as the plans show that existing contours will be maintained, indicating land disturbance
that will not result in an increase of fill; therefore, no floodplain mitigation is required.

The project does not propose new impervious surface within the 10-year floodplain elevation of Lake Minnetonka (930.07") per
section 3(d). There are no new residential, commercial, industrial, or institutional structures proposed therefore, section 3(f) is
not applicable to the project.

The project as designed meets the District’s Floodplain Alteration Rule.




Waterbody Crossings & Structures:

The District Waterbody Structures rule is applicable for any project that proposes to place a road, highway, utility, bridge,
boardwalk or associated structure in contact with the bed or bank of any waterbody. The project proposes to replace 26
stormsewer structures that convey stormwater. 19 of the stormsewer structures come into contact with the bank of a wetland or
Lake Minnetonka (attachment 15). The project also proposes to tunnel a sanitary line under the Halstead Bay-Priest’s Bay
Channel (Channel) (attachment 16), triggering required compliance with the rule for projects proposing to “conduct horizontal
drilling under” a water in the watershed. For the purposes of the permit report, the stormsewer structures and tunneling under the
Channel are analyzed separately below.

Stormsewer Structures

Per section 3(a), structures in public waters shall meet a demonstrated public benefit and meet a specific need for all other
projects. The culvert replacements are proposed to upgrade the existing stormsewers to be in conformance with Hennepin
County stormsewer requirements and to address areas of localized flooding in areas where the culverts are not functioning as
originally designed. The applicant has demonstrated that the structures provide a public benefit for use of the bank of Lake
Minnetonka and a specific need for the use of the bank of a wetland.

Section 3(b) requires that the placement of the utilities retain adequate hydraulic capacity. For 10 of the stormsewer replacements
the proposed changes are simple upgrades to the type of pipe along a large stormsewer connection that would not change the
overall hydraulic flow or cause increases in upstream or downstream waterbodies. For 6 of these hydraulic connections, the
stormsewer is being upgraded form a corrugated metal pipe (CMP) to a high-density polyethylene (HDPE) pipe of the same
capacity. For these 6 proposed replacements, flow rates will increase, however, due to the size of receiving waterbody (Lake
Minnetonka) increases in the downstream high water level are not proposed. For the final 3 of the 19 connections, the new pipes
or hydraulic crossing were modeled to show that the new waterbody crossings would not result in upstream or downstream
increase in the 100-year HWL. The below table lists the existing and proposed 100-year HWLs as modeled in XP-SWMM by the
applicant to show that the 100-yr HWL elevation of the upstream ponding area is reduced or does not increase. The District
engineer has determined that the applicant has demonstrated that the placement of the structures will retain hydraulic capacity.

. Project HWL Elevations (ft)
Ponding Area Location —
Existing | Proposed
\[/D\/r?\tllsnd west of the Well House CSAH 44 N. of Lakeview 39465 97590 97588
Residential front yard N. of Hardscrabble Circle 73+59 932.18 931.69
Residential Ditches CSAH 44, N. of Sinclair Rd. 125+49 933.41 932.69

Per section 3(c) hydraulic crossings shall retain adequate navigation capacity. The proposed stormsewer replacements convey
stormwater and will not impede the navigation capacity of Lake Minnetonka. The wetlands along project corridor are not
considered to be navigable. Additionally, none of the stormsewer replacements will increase to the 100-year HWL elevation of
the waterbodies. Navigation capacity will not change from existing to proposed conditions

Per section 3(d), aquatic and upland wildlife passages shall be preserved. The proposed stormsewer replacements are for
stormwater conveyance from the stormsewer pipe and do not provide a connection between a waterbody or watercourse. Aquatic
and upland wildlife passages will be preserved from existing to proposed conditions.

Per Section 3(e) the placement of a utility shall not adversely affect water quality, specifically there will not be an increase in
erosion or TSS loading. Each proposed outfall will be stabilized with either riprap or proprietary bioengineered erosion-control
matting to provide long term stabilization and energy dissipation to prevent scour. Water quality will not be negatively affected
per section 3(e).

Per Section 3(f), the applicant has submitted design alternatives to show the proposed plan meets the minimal impact solution
with relation to natural resource impact. One alternative considered is a no build scenario, which does not meet the project goals
or address areas of localized flooding.  Another alternative considered was to relocate or add new stormsewer pipes, given the
proximity of the project to wetlands and the shoreline of Lake Minnetonka, the relocation of the pipes has the potential to result in
greater natural resource impact to the bank of Lake Minnetonka and to the bank of a wetland. The applicant has demonstrated
that the replacement of the existing stormsewer structures represent the minimal impact solution.




Tunnel Crossing:
Per section 3(a), structures in public waters shall meet a demonstrated public benefit and meet a specific need for all other

projects. The replacement of the sanitary sewer line under a channel of Lake Minnetonka to upgrade sanitary sewer service for
the Mound L38 interceptor provides a public benefit.

Per the section 3(b) the placement of the utility shall retain adequate hydraulic capacity, specifically changes in hydraulic capacity
may not result in upstream or downstream increases in flood stage. The depth of the proposed tunneling is approximately twelve
feet below the channel bed will not impede hydraulic capacity.

Per section 3(c) hydraulic crossings shall retain adequate navigation capacity. There is no structural work proposed to the bridge
that crosses the Halstead-Priest’s Channel, there is no proposed increase to the 100-year floodplain elevation, and there is no
proposed change to the existing channel cross-section, therefore navigation capacity will not change from existing to proposed
conditions.

Per section 3(d), aquatic and upland wildlife passages shall be preserved. The proposed tunneling is below the bed of the channel.
Aquatic and upland wildlife passages will be preserved from existing to proposed conditions.

Per Section 3(e) the placement of a utility shall not adversely affect water quality, specifically there will not be an increase in
erosion or TSS loading. The tunneling entrance and exit pits will have redundant erosion control BMPs in place to prevent
sedimentation from entering into Lake Minnetonka. Water quality will not be negatively affected per section 3(e).

Per Section 3(f), the applicant has submitted two design alternatives to show the proposed plan meets the minimal impact solution
with relation to natural resource impact. One alternative submitted was a no-build scenario. Upgrading the sanitary line under
the Channel is needed as testing has indicated the presence of corrosion and up to twenty-five percent of pipeline wall loss. Not
replacing the pipeline would eventually result in pipe failure with a potential to release raw sewage into Lake Minnetonka. The
second alternative explored was to re-line the existing pipeline with a corrosion resistant liner, because of the number of bends in
the pipeline at the Channel crossing, a greater amount of excavation would be required and would be more disruptive at the
Channel crossing than the tunneling option. The third option considered was to install the sanitary line using open cut
construction techniques, this method would result in greater disturbance to the Channel. The applicant has demonstrated that
tunneling under the Channel represents the minimal impact solution.

Per section 3(g), projects shall provide a minimum clearance of three feet below the bed of a waterbody, and a minimum set back
of 100 feet from the stream bank for pilot entrance and exit pit locations. The sanitary sewer line is proposed approximately 12
feet below the bed of Halstead-Priest Channel (attachment 16). The north tunnel pit is located approximately 200 feet from the
bank of the Channel. The applicant is requesting a variance for the south bore pit which is proposed to be located approximately
52 feet from the bank of the Channel. The applicant asserts that the tunnel pit location cannot be located in compliance with the
100 foot setback requirement because of the location of the existing bridge abutments, utility crossings, including a natural gas
line, and existing topography restraints. The request for a variance from the required set-back for the south tunnel pit is discussed
in the following section of this permit report.

Per section 3(h), the project shall provide design detail for avoiding sanitary discharge to a surface water in the event of a sanitary
sewer breakage. The sanitary line has included redundant pipes to avoid sanitary discharge into the Channel. The applicant has
demonstrated that the bore pits will be defended with redundant erosion control best management practices.

Summary
MCWD and Hennepin County will execute a maintenance agreement in accordance with section 6 for the proposed culverts

within the ROW and permanent easements, as listed in the recommendation for conditional approval.

The Project as designed, with the exception of the 52-foot setback from the Channel bank for the south tunnel pit, meets the
District’s Waterbody Crossings and Structures rule.

Variance:

The applicant has submitted a signed variance application requesting a variance from the required setback for tunneling under a
watercourse for the 48-foot shortfall from compliance with the required 100-foot setback for the southern tunnel pit location.
The applicant has also submitted a variance request for a 22.5- foot shortfall from the from compliance with the required 37.5-
foot minimum buffer width and a 555-sqaure foot shortfall from the required total square footage of buffer area of 8,633-square
feet provided at Wetland 6 for the placement of a permanent clean-out structure at the same location as the southern entrance pit
for the interceptor line. The purpose of a clean out structure is to provide a location for draining the force main, should it ever




become necessary to make repairs. Under the District’s variance rule, the managers must find, based on demonstration of the
applicant, that:

e Because of special conditions inherent to the property that do not apply generally to other land or structures in
the District, strict compliance with a provision of the a District rule will cause undue hardship to the applicant;

e The hardship was not created by the applicant, its owner or representative, or a contractor. Economic hardship
is not grounds for issuing a variance;

e  Granting the variance will not serve merely as a convenience to the applicant;

e There is no feasible and prudent alternative to the proposed activity requiring the variance; and

e  Granting the variance will not impair or be contrary to the intent of the rules.

Waterbody Crossings and Structures:

Pertinent to the variance criteria: The space constraints requiring the variance are a result of special conditions that are unique to
this location and do not apply to other land in the District. The inability to move the tunnel pit to the 100-foot minimum setback
distance was not created by MCES but is instead due to the existing bridge abutments, location of a proposed eight-inch natural
gas main, and existing site topography. The limitations were not created by the MCES as the bridge was installed in the 1920°s
and MCES is not responsible for the existing site topography. The MCES has provided redundant erosion control best
management practices to protect the water quality and integrity of the Channel, reducing the risk the rule provision is in place to
address. The Variance is not requested by the MCES as a convenience, but is due to site limitations. As described in the analysis
of the project under the minimal-impact criterion of the Waterbody Crossings and Structures Rule, MCES has provided sufficient
information to support a determination that there is no feasible or prudent alternative to the proposed location of the tunnel pit.

Wetland Protection:

Pertinent to the variance criteria: The space constraints requiring the variance are a result of special conditions that are unique to
this location and do not apply to other land in the District. The inability to meet the minimum buffer width requirement and the
total square footage of buffer was not created by MCES but is instead due to the existing bridge abutments and existing site
topography. The limitations were not created by the MCES as the bridge was installed in the 1920’s and MCES is not responsible
for the existing site topography. The MCES has provided redundant erosion control best management practices to protect the
water quality and integrity of Wetland 6 and the Channel, additionally the buffer area will be reseeded with State Seed Mix 36-
211, reducing the risk the rule provision is in place to address. The Variance is not requested by the MCES as a convenience, but
is due to site limitations. Moving the clean-out structure 37.5-feet from the edge of Wetland 6 would result in greater excavation
and site grading due to the existing site topography. As the area will already be disturbed for the tunnel pit location, MCES has
provided sufficient information to support a determination that there is no feasible or prudent alternative to the proposed location
of the clean-out structure.

Staff concurs in the factual statements and technical justifications stated above and in the variance application. Accordingly, staff
finds there is an adequate technical basis and justification to grant the requested variances.

Summary:
The MCES and Hennepin County have applied for a MCWD permit for Erosion Control, Wetland Protection, Shoreline &

Streambank Stabilization, Floodplain Alteration, Waterbody Crossings & Structures, and Variance for road and utility
improvements along Westedge Boulevard, CSAH 44, Shadywood Lane, and Trunk Highway 7 in the Cities of Mound,
Minnetrista, and Victoria. The project as proposed meets the applicable requirements under the District’s Erosion Control,
Wetland Protection, Shoreline and Streambank Stabilization, Floodplain Alteration and Waterbody Crossings & Structures rules
with the exception of the 52-foot setback from the Channel bank for the southern tunnel pit and the minimum required buffer
width and required buffer area at Wetland 6, for which the applicant has requested a variance. Staff recommends approval of the
MCWD permit application with the conditions as listed.

Attachments:

Signed Applications

Variance Request

MCES & Hennepin County Cooperative Agreement
Erosion Control Plan

WCA NOD for Boundary & Type

WCA NOD for Utilities Exemption

Wetland Buffer Exhibit

MCWD & Hennepin County Cooperative Agreement

CNoTRLNE
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11.
12.
13.
14.
15.
16.

Shoreline Exhibit Sinclair Site

Shoreline Exhibit for LS8 Site

Shoreline Stabilization Exhibit for Sinclair Site
Shoreline Stabilization Exhibit for LS8 Site
Floodplain Exhibit for Sinclair Site

Floodplain Exhibit for LS8 site

Stormsewer Exhibit

Channel Crossing Exhibit

Heidi Quinn

Date: 4/12/2018
















Metropolitan Council No. 171085
Hennepin County Agreement No. PW 69-67-17

2. The Council will acquire all permanent and temporary permits, easements and
property interests necessary in the Council’s name for the Combined Project, except that the
Council will acquire property interests on Parcels 28, 29, 31, 32, and 38 in the County’s name. If
necessary, all eminent domain actions for parcels 28, 29, 31, 32, and 38 shall be the responsibility
of the County. At the close of all acquisition activities for the Combined Project, the County will
convey a permanent utility easement on Parcel 29 to the Council as shown on Exhibit C. The
conveyance will be in the form of a permanent easement document as approved by the Council
and recorded at the County Recorder’s office.

3. The Council is responsible for getting all permits associated with construction of
the Combined Project at no cost to the County.

IV.
Procedure for Acceptance of Bids

1. Bidding Procedure. The Council will advertise for bids for the work and construction
of the Combined Project, receive and open bids and may, subject to County’s acceptance of the
bid submitted, enter into a construction contract with the successful bidder in accordance with
applicable law.

After opening the bids, the Council will give the County a written summary of the bids with the
Council’s recommendation for selection of the lowest responsible bidder.

2. Council decision not to award Council Project. If the Council decides not to award
the Council Project, this contract terminates without further liability between the Parties.

V.

Construction and Contract Administration

1. The Council will include in the construction contract for the Combined Project, the
County Project Construction Documents, and ‘require that the contractor construct the County
Project according to these Documents. At least 14 days before the contractor begins work on the
County Project, the Council will give written notice to the County that the contractor will begin
construction by sending notice to:

Hennepin County Public Works
Kristy Morter

Administrative Engineer

1600 Prairie Drive

Medina, MN 55340-5421



Metropolitan Council No. 171085
Hennepin County Agreement No. PW 69-67-17

2. The Council will perform and direct all construction supervision, contract
administration and inspections required to complete the Combined Project.

3. The County’s authorized representative (Right of Way Use Managery or their
designee identified to the Council in writing) may observe the work during the construction of the
County Project, but the County’s authorized representative is not responsible for supervising the
County Project. When observing the work, the County’s authorized representative will cooperate
with the Council’s Engineer or designated representative. The County’s authorized representative
will be available to the Council during construction of the County Project. The County will
designate an authorized representative with the authority and experience to make decisions
concerning the construction of the County Project so as not to delay construction of the Council
Project or the Combined Project.

3. If after installation, the County determines that any portion of the County Project
was not constructed substantially in accordance with the County Project Construction
Documents, the County’s authorized representative must inform the Council of the deficiency
within ten working days. The County’s notice to the Council must also explain why the portion
of the County Project does not conform to the County Project Construction Documents and the
actions the County believes the contractor must take to correct the deficiency. The Council shall
require the contractor to make the corrections to meet the requirements of the County Project
Construction Documents.

4. The County’s authorized representative will participate in the inspection of the
County Project for substantial completion. Within ten working days of any substantial completion
inspection, the County will provide the Council the punch list items that need to be addressed
before final completion of the County Project. If the County does not provide punch list items
within ten days, the contractor’s work will be deemed accepted.

5. The Council will inform the County in writing of final completion of construction
(including the punch list items) of the County Project. Within ten working days of receiving the
Council’s written notice, the County will inform the Council in writing whether the County Project
conforms to the County Project Construction Documents. The County will make the final decision
on whether the contractor’s County Project work conforms to the County Construction Documents.
In order to accept the work on the County Project, the County must provide the Council a letter
from the County’s Transportation Operations Department Director.

6. The County will participate in the claims process on the Combined Project for the
following types of contractor claims:

(a) Project delays relating in any way to site conditions; and

(b) County requests for changes or modifications to any construction documents
(County Project, Council Project, or Combined Project).

(c) Project delays caused by untimely response to the inspection requirements in
Section III-VI above.



Metropolitan Council No. 171085
Hennepin County Agreement No. PW 69-67-17

The County will pay the portion of any claim that relates to the acts of the County.

VI.
Modifications to Construction Documents

1. The Council may make minor changes in the Combined Project Construction
Documents if the changes are necessary to complete construction. The Council may also enter
into any change orders or supplemental agreements with the contractor on the Combined Project
to incorporate these changes in the Combined Project Construction documents. These changes
may result in a change to the County’s cost participation described in Section VIII.

2. The Council will give the County’s Authorized Representative all proposed
amendments and material changes to the Combined Project Construction Documents. The County
will review the documents and communicate in writing its acceptance or rejection to the Council
within seven days.

3. The County may make changes to the County Project if the following occur:

a. The County gives the Council ten days written notice;

b. The County bears the costs of all the changes; and

c. The change does not increase the cost or significantly delay completion of the
Council Project.

VIL
Cost Participation and Payment

1. The County will reimburse the Council for the costs shown in Exhibit B as
specified in this Section VII. The County will reimburse the Council for the actual cost of
construction for the County Project, actual costs of construction for portions of the Combined
Project as identified in Exhibit B, actual land acquisition costs as shown below, plus seven
percent. The additional seven percent is for the following:

(a) surveying, inspection, and testing for the County Project;

(b) other costs associated with the County or Combined Project including contract
administration, and other administrative expenses associated with the County or
Combined Project.

The additional seven percent does not include the costs of land acquisition.

2. The Council, at its sole expense will acquire in its name all permanent and
temporary permits, easements, and property interests necessary for the Combined Project, except
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for Parcels 28, 29, 31, 32, and 38.

(a) The County will be responsible for the easement payment and all costs associated
with the acquisition of Parcels 28, 31, 32, and 38 including exhibit preparation,
appraisals, consultant fees, and condemnation costs.

(a) The County will be responsible for portions of the costs associated with the
acquisition of Parcels 29 including exhibit preparation, appraisals, consultant fees, and
condemnation costs. The Council will reimburse the County the value of the permanent
utility easement required by the Council as indicated in Section III. This value will be
based on the appraisal. If the parcel is settled or provided an award different than the
appraisal value, then the Council’s permanent easement value will be prorated
accordingly to the percentage in the appraisal. The Council reserves the right to review
and approve any settlement or award.

B The Parties understand that the County Project costs shown in Exhibit B are an
estimate. The final County Project construction costs will be based on the unit prices in the
Council’s construction contract, the final quantities, and any amendments or change orders.

4+ After the Council awards the Combined Project Construction Contract, the Council
will prepare a revised Exhibit B and give it to the County. The revised Exhibit B will update the
County Project costs for construction, land acquisition, and administration based on the actual
design costs and contract unit prices. The Parties will substitute the revised Exhibit B for the
Exhibit B attached to this Agreement without any amendment to this Agreement.

5. The Council will pay its contractor for the contractor’s work on the County Project.
For the land acquisition, the Council will submit invoices from the land acquisition consultants to
the County for review as it pertains to parcels 28, 29, 31, 32, and 38. Council will pay the land
acquisition consultant invoices and submit charges for those parcels in Council’s monthly invoices
to the County. The County will then pay the Council under this section. During construction, the
Council will submit monthly invoices to the County. The Council’s monthly invoices will include
a progress report. The County must pay the Council within 45 days after it receives the invoice.
If the County disputes any portion of an invoice it must give the Council notice of the dispute
within 14 days after the County receives the invoice. If the County disputes any portion of an
invoice, the County must pay the undisputed portion of the invoice within 45 days after receives
the invoice, and it must pay the remainder of any amount due within 45 days after the dispute is
resolved.

6. When the work on the Combined Project is substantially complete, the Council will
give the County an updated cost participation breakdown. This cost participation breakdown will
show actual construction costs based on the contract unit prices and the units of work the contractor
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performed. The updated cost participation breakdown will also contain the updated administrative
and other costs to be paid to the Council by County.

7. If after subtracting the County’s payments from the updated cost participation
breakdown the County owes the Council money, the Council will invoice the County for that
amount. The County will then pay the Council the amount owed within 45 days of receiving the
invoice. If the County has already paid more than the updated cost participation breakdown, the
Council will refund the County’s excess amount without interest.

VIII.
Trees

The County will furnish and plant up to 77 trees along CSAH 44 to replace trees removed
due to construction of the Combined Project. Tree location and species will be determined by
the County and tree installation will be coordinated with the Council’s construction project
engineer and the Combined Project’s construction contractor. The County will be responsible
for all underground utility locates and traffic control, and shall coordinate its traffic control with
the Council’s construction project engineer and the Combined Project’s construction contractor.
The County will be responsible for maintaining the trees upon completion of the tree planting
activities by the County and will warranty the trees for a two-year period. The Council shall
reimburse the County for the costs to furnish, install and maintain said trees at a cost of $200.00
per tree. The total amount paid by the Council to the County under this agreement shall not
exceed $15,400.00.

Upon completion of the tree planting activities by the County as provided for herein, the
County will notify the Council and submit an invoice for one hundred percent of the Council’s
total and final cost for the trees furnished and installed by the County. The Council will, within
35 days of receipt of invoice, deposit with the County funds totaling the amount of the invoice.

IX.
Warranties/Maintenance

1. The County Project bonds and warranties will be issued in the names of the Council.
Once construction of the County Project is complete and the County accepts the County Project,
the County Project will be under the full control of the County and warranties and guarantees
provided by the construction contractors and subcontractors for the County Project are the property
of County.

2. After acceptance of the County Project by the County the County is responsible for
operation and maintenance of the County Project.

% Upon completion of the Combined Project, the retaining walls constructed along
CSAH 44 will become the property of the County. The County, at its sole cost and expense, will

7



Metropolitan Council No. 171085
Hennepin County Agreement No. PW 69-67-17

perform all routine maintenance on the retaining walls and retaining wall fencing/railing
constructed as part of the Combined Project. In the event, at any time in the future, that the
retaining walls and integral retaining wall fencing/railing constructed along CSAH 44 as a part of
the Project are rehabilitated, replaced, or rehabilitated and replaced, the Council agrees to pay 50%
of the total construction costs at the time of the replacement through execution of a new
cooperative agreement between the parties, provided that rehabilitation or replacement is not
required due to the negligence or misconduct of the County.

X.
Liability

I To the extent authorized by law each party is responsible only for its own acts and
the results of its acts. The County’s and Council’s liability is governed by the provisions of
Minnesota Statutes, Chapter 466.

2. The County and Council each warrant that they have an insurance or self-insurance
program with minimum coverage consistent with the liability limits in Minnesota Statutes, Chapter
466. Nothing in this Agreement is a waiver or limitation of any immunity or limitation of liability
by the County or Council.

3. The Council will ensure that the Combined Project construction contract includes
clauses that:

A) require the Combined Project contractor to defend, indemnify, and hold
harmless the County, its officers, agents and employees from claims, suits, demands,
damages, judgments, costs, interest, expenses (including reasonable attorney’s fees,
witness fees and disbursements) arising out of or by reason of the negligent acts or
omissions of the Contractor, its officers, employees, agents or subcontractors;

B) require the Combined Project contractor to provide and maintain insurance and
name the County as additional insured; and

C) require the Combined Project contractor to be an independent contractor for the
purposes of completing the work on the County Project.

The Council agrees to defend, indemnify and hold harmless the County, its officials,
officers, agents, volunteers and employees, from any liabilities, claims, causes of action,
judgments, damages, losses, costs or expenses, including reasonable attorneys’ fees, resulting
directly or indirectly from any act or omission of the Council, its contractors, anyone directly or
indirectly employed by them, and/or anyone for whose acts and/or omissions they may be liable
for related to the construction, ownership, maintenance, existence, restoration, repair or
replacement of the improvements constructed as part of this Agreement.

The County agrees to defend, indemnify and hold harmless the Council, its officials, officers,
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agents, volunteers and employees, from any liabilities, claims, causes of action, judgments,
damages, losses, costs or expenses, including reasonable attorneys’ fees, resulting directly or
indirectly from any act or omission of the County, its contractors, anyone directly or indirectly
employed by them, and/or anyone for whose acts and/or omissions they may be liable for related
to the construction, ownership, maintenance, existence, restoration, repair or replacement of the
improvements constructed as part of this Agreement.

XI.
General Provisions

1. All records kept by the County and Council with respect to the Council Project are
subject to examination by representatives of each party. All data collected, created, received,
maintained or disseminated for any purpose by the County and Council under this Agreement are
governed by Minnesota Statutes, Chapter 13(“Act”), and the Minnesota Rules implementing the
Act.

2. The Parties agree to comply with all laws applicable to the Parties relating to
nondiscrimination, affirmative action, public purchases, contracting, employment, workers’
compensation, and surety deposits required for construction contracts. Minnesota Statutes, Section
181.59 and any applicable local ordinance relating to civil rights and discrimination and the
Affirmative Action Policy statement of the County is considered a part of this Agreement.

3. It is agreed that any and all employees of the Council and all other persons engaged
by the Council in the performance of any work or services required or provided for herein to be
performed by the Council shall not be considered employees of the County, and that any and all
claims that may or might arise under the Worker's Compensation Act or the Minnesota Economic
Security Law on behalf of said employees, subject to Section X(1), while so engaged and any and
all claims made by any third parties as a consequence of any act or omission on the part of said
employees while so engaged on any of the work or services provided to be rendered herein shall
in no way be the obligation or responsibility of the County.

Also, any and all employees of the County and all other persons engaged by the County in the
performance of any work or services required or provided for herein to be performed by the
County shall not be considered employees of the Council, and that any and all claims that may or
might arise under the Worker's Compensation Act or the Minnesota Economic Security Law on
behalf of said employees, subject to Section X(1), while so engaged and any and all claims made
by any third parties as a consequence of any act or omission on the part of said employees while
so engaged on any of the work or services provided to be rendered herein shall in no way be the
obligation or responsibility of the Council.

4. To the extent a Party’s acts or omissions result in the release or spill of hazardous
wastes, pollutants or contaminants, as those terms are defined in law, on the Combined Project
site, such Party will be responsible for any response or remedial action, monitoring or reporting
under the law. The County will apply for and have the Council named as a beneficiary in any no
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association letters, no action/no further action letters and other environmental regulatory
assurances for the site. The County will give the Council copies of any Phase I and Phase II
environmental investigations, approved Response Action Plans, and environmental assurance
letters naming the Council as a beneficiary. Nothing in this paragraph requires that the Parties
accept responsibility for any environmental conditions that are not the Parties’ legal responsibility.
This paragraph survives the termination of this Agreement.

5. The County’s authorized representative will manage this Agreement for the County
and act as a liaison between the County and Council.

6. The Council’s Assistant General Manager of Technical Services in Environmental
Services will manage this Agreement for the Council and act as a liaison between the Council and
the County.

7. This Agreement is the entire agreement between the parties and supersedes all oral
agreements and negotiations between the parties relating to this Agreement. All exhibits and
attachments to this Agreement are incorporated into the Agreement. If there is a conflict between
the terms of this Agreement and any of the exhibits the Agreement governs.

8. The provisions of this Agreement are severable. If a court finds any part of this
Agreement void, invalid, or unenforceable, it will not affect the validity and enforceability of the
remainder of this Agreement. A waiver by a party of any part of this Agreement is not a waiver of
any other part of the Agreement or of a future breach of the Agreement.

9. Any modifications to this Agreement must be in writing as a formal amendment.

10. This Agreement is binding upon and for the benefit of the parties and their
successors and assigns. This Agreement is not intended to benefit any third-party.

11.  Except as otherwise provided for in this Agreement, the Agreement may be
terminated by the mutual agreement of the parties.

12.  If aforce majeure event occurs, neither party is responsible for a failure to perform
or a delay in performance due to the force majeure event. A force majeure event is an event beyond
a party’s reasonable control, such as unusually severe weather, fire, floods, other acts of God, labor
disputes, acts of war or terrorism, or public health emergencies.

13. Under Minnesota Statutes, Section 16C.05, subdivision 5, the Parties agree that the
books, records, documents, and accounting procedures and practices relevant to this Agreement
are subject to examination by either Party and the state auditor or legislative auditor, as appropriate,
for at least six years from the end of this Agreement.

14. A party must sent send all notices or demands under this Agreement either by:
(A) certified mail;
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(B) e-mail, as long as the recipient acknowledges receipt by e-mail or otherwise in
writing; or
C) delivered in person to the other party addressed to the following authorized

representatives:
Assistant General Manager, Technical Services Kristy Morter (or successor)
Metropolitan Council Environmental Services Administrative Engineer
390 Robert Street North Hennepin County
St. Paul, MN 55101-1805 Transportation Operations

1600 Prairie Drive
Medina, MN 55340-5421

15. The parties will use a dispute resolution process for any unresolved dispute between the
parties before exercising any legal remedies. The dispute resolution process is a three-level dispute
resolution ladder that escalates a dispute from the project management level through the executive
management level. At each level of the dispute resolution process, the Parties’ representatives will meet
and explore resolution until either party determines that effective resolution is not possible at the current
level, and notifies the other party that the process is elevated to the next level. The parties designate the
following dispute resolution representatives:

County Representative Council Representative
Level 1 Administrative Engineer Manager, Interceptor Project
Delivery
Level 2 Transportation Operations Assistant General Manager
Department Director
Level 3 Assistant County General Manager,
Administrator — Public Works | Environmental Services

The parties must complete the dispute resolution process in good faith before resorting to any other legal
process or remedy.

16. Council and the County are each authorized to enter into this Agreement pursuant to
Council action on Business Item 2017-202, approved on September 27, 2017, and County Resolution No.
, approved on

[The remainder of this page is intentionally blank.]
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METROPOLITAN COUNCIL,
A public corporation and political subdivision
of the State of Minnesota

By:

Weston W. Kooistra, Regional Administrator

Date:
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LIST OF EXHIBITS

Exhibit A -  County Project and Council Project Locations

Exhibit B-  Council Project Construction Costs Estimates
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Exhibit A
County Project and Council Project Locations
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Exhibit B
Council Project Construction Costs Estimates

[Note to County: make sure this list includes surveying, construction inspection, geotechnical
testing and contract administration, & County Engineer’s charges to incorporate the Council
Project Construction Documents into the County Project construction documents]
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